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wR, PRESIOING JUSTIGR MATCHATT 
DELIVERED THE OFIKIOZ oF THe couNT. 


This is a: soveal by defendants fren an order for a 
temporary injunction issued without netiee upan tae Tiling of the 
bili. The Gill wae Plied Maren 4, 1OSU, and the injunction fasued 
en the sane fate, commiainanit giving bord te 4efendante in the sum 
ef $1,000, | | 

The order restrained defendants Reich and BhLech from 
e¢iling, aseigning, enoubering, hypotaecating of cthervise diapos- 
ing of certain Lettere satent and reissue letters patent of the 
United States, frea making snd asserting any claim of ownership 
under the gauge, and ifem aommuniesting wlth the agents and custemers 
of the compisinant, claiming infringement ef patents or otherwise, 
watil the further order of thie court. 

Qn Bere Lith defencdantea entered their apypesranee and 
on Sereh iUth thereafter filed a Joint aad weveral demurrer, On 
Rareh 24th aefendeantea moved to disaclwe the injunction. The motion 
vas @denied and 4& rule te anawer entered, Om April Smd thereafter 
an erder was entered on motion of defendants, graniing am appeal te 
this court from the order of March 34th denying the motiou to dis- 
solve, this wae allowed upen defendante giving a bend in the sum of 
$206, which wae asoreved by the clerk ef the court, 

she bili alleges that somplainant is « gerperation or- 
ganiged under the lews of this state fex pecuniary profit; that @e« 
fendemt Reich on Becexber 19, 1923, was engaged te enter the e=ploy 


ef complainant under an agreement te devete hie entire tize and best 
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efferts in the interest of complainant and under the direcstien of 
ite efYicers and direetore, that certain letters patent were ooned 
by &. V. Ghempien & Ce., inc., of the clty of Danville, Iilingi«, 
and severed an invention or toorovenent for toasting er cogking ape 
paratus; (sat the ovaer became bankrupt en December 1, 1940; that a 
trustee waa duly appointed om Decanber Lith thereafter and an order 
Was entered in the boukruptey preeeedinga directing the trustee te 
$01) the interest of the bankrupt im these letters patent; tunt 
eompiainait teld ite expleywe, Aeieh, of the advisability of pure 
chasing in bebalf ef compleinant these patents and informe? seid 
Reiek that the seerctary and treasurer ef eonplainant or eome ether 
eitieer woul4 proceed te Danvilic fer the purease of submitting a 
bid m4 purchasing the saue; that Releh, coneapiring aid eonfederat. 
ing with Bleek and intending frendulently te porsumally aequire 
these patents, in oppeeition te and in fraud ef the righta of com 
Pleinent, perwuaded one Polachek te perudt him, Nefleh, to act Yor 
eusiplainant in ths pwrehase of the patents ané represented that he, 
Reieh, would in benaly? of complisinant atiend the sale of thease bank- 
Tupt asecets sud purcises the patenis in behalf ef complainant fer 
the best priee obtainable; that he, Salch, would act am the sele 
eoutidential represeutative of ecxiplainant; thal complainant ef. 
fered te fursiah bim with 95,000 in certified chegka for the pure 
pose of preteating ite bid; tant with the intention to defraad, 
Relea rvesresentead te complainant that he evuld viret aseertain the 
amount recuired and would iuferm simpiainant ani permis 15 te gsupoly 
the exact auount required with wudes te purcuas@ the patents ond 
other property belonging ta the baakrapi; Ghat Dlech, the other 
eonevirater and defendant, is an attersey st Law and has heen the 
pereenal ccunsei and advieer of Aeieh; wWiai Selena, acting in ap- 


parent conferoity with his tastruetieaa frou complainant and ia 


apparent conformity with his agregmeit, en Jecauber 25, lez, 
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went te Danviiie; iuac be tack Sleek witn Dim atid pureuast ta tae 
¢enegiveacy aod im vieiation of tae tvust repoaed in fim, with 
Blech gurenused these patients fer the sum of $1,500, 2lésh heaving 
bid tiat wecunt and deisudact dele set aaving subsitted ang vid 

68 beaali af complainant, ale O11 prayed that defendanta be 
feguired to turn ovar te cuspliainent the greperty purchased, for aa 
ageountiag, @ Permaueat lijumetien anda other raliet, 

Selendeate argue, sirat, Cat tue cauri was witagut 
guviadigiion te grant ine injuictien because tae siatuse have 
grasted te the Federal goverment jurisdiction to puss upon guwne 
tiems arising with Televence te the infringengit ef? putenis., sie 
wait, Beavever, d¢08 hot 4ivoive any Question aa tc the infringenent 
ef rights under any patout, ee guesticm o. the validity ef the 
patents or she infringement ws Lie swe is Hes a iveue but is oily 
iegideitaiiy inveived ia tue Gaee. She wuteniion is witlieut 
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greot of cunverseatioua sad geomisea, bt Olen Buvjest Lie ousloyer 
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Jugngty, 34 Tia. 455) to shis polar. Tae gasta aru net 
St Shi applicable. sot omiy are thoy dietinguisuacle on @ther 
wateriai fasts, but the susjeet matter oi the aliegad trust hi seach 
ot them was laud and tue semtreliing question Was Waetner alleged 
OFai conversations were sufficient te take the case out of ine 
eperation of the Gtatute er Frauds. ithe property here involved 
WAS Personalty, aid ne gueution wits reference io tae Statute ef 
#ysuis ariges eu cae reeurd. 


2he case as made out by the bill (the saterial allega- 


ey eh tamer 





fad 5 MeO AP HOw. mai oth pe added oe Ae 





Mae jwilay ek Fae 





aay 2D Ste PaaS? FOR 





Ak Katee Sete Bae 








ged! gine 2S: oes us BUS tel Bisgine esate Seaoecey dyvedtt 






bid ene beds hoot we 





a how FiMawe seme Bee 


Lea eee “Re Pee tee 





ptt gene 


eS a es ah hot kage 





‘ hat Be ESS, a gies oT WGRE SiR 
owe 


' fom a 8s ot aS 
HENGE ae ah ds; At uk 





MeIRs ee BOF 





eke? gif2 GS ey 


aes ¥ 








PAP te Yttbiiae? an 





2 Bandit sient pth ery 
Bowe SEA eS 8G. 





ai Gee EG SeRe Tae. 


# lOme 





is eh Bae bier ad, 





Rageay ot wet fi Rares emu 


1 ant ETE: oat RIL Re, gt dBA 
Va Qaawenm GL ,begr 


ae G9SR Bhd Ripka eRe ws tee Rees 





awa Sw YL a. kee Peseyad woleasey 





BP Beak dak Rie FF abaya dg Lay 





iianeie.. wh 
takes oh 








BRGY hid. iailhdsiads de beauty 





+o CE’ at er 


ae am 3 we 
ttcas inal ABA ant aed Pra Pare 


i oa che fe 









pia ae an oaflans 
Wess YG se: 


ay 


dae ,ataek anit dem 





axis $y 


dean @h gauted be. 





band acw mods Ve 


ro 
ax 
se 
“a 
Px 
#y 


howe Lia Paaeneis ear Mea at his  geitenikos, adi 


ot shin Peay eae anattuawwermess Lote 





Bah ‘ke dike ewe add 


Ser iuens vmod ihe osews Ay wie welt To coddawge 






Sy Beaeeet wut cat iw nolfvesy of Bow yee ismow se waa? 


 bkowed od eo amas chee 


a: = rer SI 
e Oe whee wat 





Pre oe 





agg dde. £aedeo if 


tions ef whiek, se far as the same sre well pleaded, must be 
eoneaded to be true) ia one where an eapleyes, whe was entrusted 
with the duty of purchasing property in behalf of his employer, son- 
spired with hie own attorney te buy othe property for himself and 
the attorney, te the injury and againet the rights ef nis employer. 
In 380 dcoing he violated @ siwple and fundamental duty due from 
every employes te his expicyer and from every agent te his 
principal. 

Asauming the fuete alleged in the bili te be true, 
as we must, the court rightly iasued as injunetien which woulda 
eontinue the status gue until the esse might be heard apon ites 
merits. Dennis v. BeCage, 32 111. 429; Bavis v, jismhin, 108 Til. 
39; Hechen on Ageney, @md ad., vol. 1, see. 1192; 21 HCL. 325, 
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the order isa affirmed, 
APPIRBERD, 


NeGurely and G'Cenner, JJ,, coneur. 
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Soaplaininat, 


We FROe CIRCUIT JOURT, 


TORER BUILOLNG CORT., 
388 GS He HOOPS Ey ee Bhey 


Hefendanta, 


SOx QOURTY. 


HOLMAN Ge CETTIBOUE, Receiver, 
APDEL LEB, 
Ve 
JAMES H, HOOPER, 
Appeilant. 


apg Meet Meth Pie Mets” a Mage Cat Mie Nant Tl ial ane Maayc Maggyea Presa Meese Me esate ae rm Megas! 


Opinion filed June 25, 1930 

BR. JUSTICE SILSON delivered the opinion of the 
courte 

This is an sepesi from an Interlecutery Order 
entered februery 28, 1920, by the Sireuit Court of Cook Gcunty 
in Chancery. The opening statenent contained in the brief of 
appeilent, is s@ follows: *This is an appeal from an inter- 
isoutory order entered February 35, 19%, enjoining the 
¢ellection of money reecived ss rents." Thiae statement ia 
ambiguous but, by reference te the record, it appears that 
the order of February 98, 1920, ma, in fost, an order te 
restrain the defendant Hoeper fres eroeecuting 2 suit in the 
Wunieilpal Court ageinat the Ghicage Title 4 Trust Company. 
This auit appeara te have been brought by Hooper to resever 
rents already seliseted by the Chieage Title 4 Trust Oempeny, 
prior to the appointment of the receiver herein. 4 reference 
to the record shows that the bond filed in thie appeal wes 
gigned February 11, 1990, and that the order itself wae not 
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Ze 
entered until february 22th of the sume yeor. The bond wae 
fiied sand appreved March 12, 1930, but there ize no accompeny= 
ing @xplenation se to chy the sond exs signed over tre weeks 
prior to the entry ef the order. 

it is urged as graund for revereal of this intere- 
lecutery decree that the 6111 feiied to ake certain persons 
parties defendant. This cuestion has alresdy heen seaesed upon 
by this court in the ease of Ghieaye Title & Trust Company, 
Yragtee, Appellee, v. Tower Guilding corgoration, et al, Jumes 
Heoper, Apo@liant, General Sumber 84532, fhe prounds presented 
fer reveraal in this eege are the came 2a those in the cause 
referred to, and we see no recon for departing from the views 


expreseed im the opinion in thet ease. 


for the reagons atated in Vhieego Title and trust 
Soupeny, Trustee, Apseiliee, vy. Torer Building Corporation, 
at al, james Hooper, Agppeliant, Generel Number $4235, svpellate 
Sourt for the First District of Tilinels, the fnterisoutery 
erder of the Clreuit court of Geook County ia affirmed, 
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Im Gease fen. Bo. £3,872, «hich invelvees « 
giziier procesaing beteaen the parties herein, «nH Gpinien 
thie ¢sy¥ ia filed feversing the jucssent. 

¥or the reaseng etated in that srision, the 
jadgsent bore ia sles reversed ani the csuse rewended. 
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“A, PARSTIGING JUSTICE SaTCHut? 
DELIVERED THR OPINION OF THE COURT, 


Om Amguet 15, 1620, plaintiff Karburgn eauaed a judge 
ment by sonfesaaton te be entered against defendant Eatten for the 
@am of $23,030.89. The fudgmant was cenfeased fer an amount 
averred te be 4ue upen 4 prowlesory note for 247,660, dated karch 
1, 1929, te the erder of the bearer, due on ex befere april l, 
1928, with interest peysble at maturity at 74 per annum and 1% 
after matarlty. 

This note eontained a sower of attorney which stated 
that te secure the payment thereof any attorney at law was thereby 
authorised to enter the sappeerance of tae mMakex bh any court of 
record at any tlme after the execution therest, walve service of 
proeess, accept a declaration and confess judjment im favor of the 
legal belder ef the nete fer sagh semcunt as algui appear ta be une 
paid thereen, amd slse for reasonable attorney's fees, with cexte 
of wait; to fie a eugnovit: therefor; to release all errors which 
might intervene in such proseciing, 214 to sensent that no writ of 
errer or appeal sheuld be preseouted on guca judgment or any bili 
ef equity filed te restrain or interfers in any manner with the 
operation of seld Judtm@eent or any executien iasued trereen. 

Gn Geptesber 11, 1940, defendant made a motion te 
vacate tois fudyment. The motion was supported by a verified 
petition, “hie was afterwards anended, aud om Yeteber 7th the 
motion wae denied but the jusement vas reduced ic the aum of 


$8649 and evate. By agreement of the partiesocon Hovesber 2nd 
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thereafter thet order woe vacated exeept as te that part therref 
giving defendant. leave te flie en emended petition, and uper gone 
sideration of the asended petition, the court entered an order 
overruling the motion oF @afendant te vaeate the Judgment by cone 
feseion but erdering that the judgment theretofore entered shoud 
be reduced te 39099, including as part of said jucquent the eum of 
3480, which was allewed ta plaintiff ae his attorney's fees for 
entering esid jJudyment, That Judcment so sutered, defervidant seeks 
to reverse by this writ of error, 

Defendant gentende that the Judgaent sheald have bean 
set agife ip tete. The rule to be apniied in sueh case is a9 well 
gettied as to make eitation of autseritles unnegeesary. The affie« 
devit in surnert of such motion is construed striefly against deq 
fenégant, countcr-alfidavite are not perudtted to be flied, and if 
the affidavit when atriotly construed diecloses a meriterisue de« 
fense, the judgment should be epened up and defendant permitted te 
file plene, 

The Sefences get up in the aaeuded petition are that 
the note was clven in a transaction fainted with usury; teat cere 
tain payments had been made thereomh; that the nete had been in 
fact fully paid, wits the exception of $8,649; that in order te 
sveid litigation efter pleintifY had aequired the nete, defendant 
on April 4, 1929, tendered to plaintiff the sum of 910,000 ia 
United Etates geld oertificates, whieh syount Was mere then 
$2,280 ever wid above what was due to plaintiff, but thet plain- 
tiff refueed to accept the amount om the ground that the same 
wae ineurfiecient; that by virtue of such tender and offer the 
power of attorney to confess judgment ip the nots, whieh wae 
executed as a part of the security Tor the lean, was exhausted, 


¢aneelled and renéered null and woid, 


tne principal sententien of defendant wpen this writ 
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ef error concerne this alieged tender, whieh he urgea discharged 
the sover of attorney, althoug: it is mot sverr@4 that the tender 
Wae gage on the day the note fell due, or that it was kapt good, 
and ne prefert in suria was cade. Indeed, tae bili af sxeeptions 
showe that after this fafenat eas set up the attorney For el ain- 
tiff offered in ereon court to aeeept the eueunt tendered but the 
money was not fortacaming, Set only this, but defendant in hie 
affidavit af merite attespts to interpose & d44fesar te the whole 
Slaim upes the ground that the treneagtien in which money ras 
leanes to bim wae, in faet, uktEe vires a ecrperation, whose soney 
it ie sverred was leaned, Defendant appeare im the rather inoon- 
sistent situation of ineleting that the tender on whieh he re+ 
fuses to make good destroyed the power te confesa judiment snd 
at the sexe time intersosing a defense that would prevent plaintirs 
from reeevering at ail. 

Im suppert of hie centention defendant cites and ree 
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Lies on Bertyi chs Mi b. XY. 384, where a fiviaed eourt 





Kheld that the ancient rule of the eommen law to the affeet taat, 
in case ef «a mertgage er pledges, a tender of the full sueunt due 
maia upon the low day would Have the effect of discharging the 
aequrity, #ae applienkle to mertpages executed in the atate af 
bew York. Two Appellate court asees, in which the commen law rule 
hae been held applicable to cases where apecifie property was held 
by a debtor for the sayment ef a debt or claim, ara elee elted, 





Sawners Society, 195 [il. app. 95, The duetrine of Kertright y. 
Cady bes been repudiated by the evurte of thie State in orain Y» 
ReGoon, G6 111, 431, ond numercuae cages waieh feliew that deciaien. 
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so G66 I12. Ape 651. 

The subjeet ia discussed in a nete to the case af 
Parker v. Beeshey, 341. 8. A, 231 (116 8. 6.1) ond the satner 
of that sete, after reviewing the Geecisione in the differant state, 
givers hie genclusione ae Tollows; 


"She rule in regard bets to real estate and chattel gorte 
geges iv enee of a tender at maturity sc far as cages have been 
decided seeme to hold that the lien ef the mortvage im thereby 
diseharged whether tho tender is kept geod er not, 

in case of w tonder after agturity the rule in regard te 
reai estate mortgages diifergs in tre different states, In 
Indiana, Kiehigan, Kew York and Seuth Carelina a vroser tender 
alter maturity diacharges the lie without keeping it geod. In 
Alabama, A®kaneas, FPlerids, lilineis, bew ‘aapsiire, and Vermont 
am ubsceepted tender dees net dlesharge the lien, 

In ali the etates the tender suat be absolute ond uneondi- 
tienal and the wertgages must be given & reasonable tine te 
Coumpute tke amount due in order ie discharge the lies, and if ne 
refuges the tander ia gead Taith, ewen theuga the tender is aui« 
ficiemt, the Lien wili not be diggsarged. 

* * 2 & + & ee # 

in ease of chatt«] mortyages « * * In Alabama, Nebraska, 
Thiinel¢s, mid Giseours the tender guet be kept good to effeet a 
Giseharge. * * # 

in geee of a pledge the rule seeus to be almost universes 
that an unaecepted tender of the amount due, even tiuongh made 
efter maturity of the debt and not cept good, discharges the lien.” 


it avpears from defendant '’s ewn affidavit thst the 
judgment of the court representa: the ectusl amount whies is fae uson 
the note after ail usury hae been eiluinated, siue sn atternay's 
fee of 7450, Thies part of the amended affidavit has not been fully 
abatracted, but ia ound om sage 22 of the recerd. The mete sued 
on deserites @Qhlarge anpunt of colisteral deposited aq seeurity fer 
the paysent ef it. Ye hcol4” = tender sach ag the smended affidavit 
avera defenient wade, wan cot sufficient te diacserge the aequrity 
er revoke the pawer of attorney and that the affidavit nelly fails 
in these reeasecia te «atablish s meri®oricusa defense as againet the 
judseent tered, 

tae swended aifidavit, however, Surther purperte te set 
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Sending Company, a cetperation, were ultra vires ond without ite 
eharter porers, ug that the mote is fer that reagsem void, it 
ales avere that plaintiff took the mete with full knewledge ef the 
feet that these transactions ineofar an the sorveration was eon- 
eerned were prohibited by etatute and were theresore ihlegsi. 
Prasticelly ii the leading easee in this State on 


the @ectrine af ultra vires from Rational 






Sonkling, 273 ill. S13, are cited, and the distinetion between 
enses in waiech & sorporation sete by abuae of or in exeesr of gover 
agtually granted and tmoae in waieh 1t acte wheliy witueut and 
beyond’ ite porere, 1# pointed? gut. We are net unacquainted with 
these eases, 

the mote for $30,600 given om Kareh 3B, 1927, in the 
original trenssetion is found en page 36 of the reeurd. It is 
aligned by defendant and ia by ite terme payable ta the erder of 
Sema<l G, Vrideatein. the nete, poom which ault is brought, dated 
Rareh 1, 1924, while payable te the order af bearer, le payable 
at the office of Semucl 4. F¥Fie@isiein & Cs. The asended affidavit 
avers that Fridstein, altheugh estemsitly the prinesipal, wae in 
fect the agent ond “duemy*® of the Autexeblle Bending Company. “he 
amended affidavit avers thet defendant did net at any time know 
that the cerseration was a party to the tranaeacticn. The eerperae 
tien is not a party te thie euit. What the arrangenent may Kave 
been beteeen Fridstein and the corperation; whether Pridetein d4ié 
or 41¢ net obtain the meney which was a lean te defendant from tits 
eorperation, are not maltera wuieh coneern this defendant, ner ar 
the game in any way material te the lusves erising in this suit, 
Under thie state of feets defmidant is in no position te raiee t} 
question, Tne rule of ultra vires is net intended te assist dei 
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Plaintiff has not appeared in this gaurt te defend the 
judement, but the regord sheve conclusively thet defendant is 
fastiy in¢ebied for tas amount im which judpeent was entered against 
him, sal his affidavit, Peivrly eanetrued, faile te shew any merlio- 
vious defenas tc the jucguent or any part ef it. 

The order of the trial court is therefore aif immed. 


AFTIRED, 


O'Conner, 7., soneura. 


Meduretly, 72, dissenting: 1 think tee defendant skheuld have been 
sermitted te make hia defense, 
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2537.4. BOR” 


#A,. PRESIDING JUSTICE BATCHETT 
DELIVERED TES OPINIGN OF THE CGURT, 


Shia ie an appeal by defendant trem a judgment in the 
mis of $2745.41, entered upon the verdict of a jury, which was re- 
turned by directian of the court, 

The statement of slaim sas fer se balance of $4230.43 
alleged to be due under a contract of employment to sell gooda oa 
a gommiesion basis within a eertain territory as agreed. The state= 
ment set up yarbatim a contrast between plalntifr and defendant made 
Geteber 21, 1922, and alleged that plaintiff was continuously in 
the employcent ef defendant from tie date of that eontract until 
Haren 27, 1986. The etaienent set ue in detail 136 ordere for goods 
em whieh plaintiff? slaimed eommiagion. 

Defendant filed an affidavit of merits in whales it ad« 
mitted entering inte the contract ef October 21, 1922, as alleged, 
bat demied that plaintiff *eontinususly remained in the smpiey of 
the deTendant ae per the terse of the written sgreenent dewn to and 
ingluding March 27, 1926." The affidavit deaied that plaintiff 
received 136 ordere which were usce ted ag alleged in the statement 
of lela, but on the contrary averred “that the only ordera reesived 
by plaintiff and secented by defendant during said time were ae 
Tellews:" inety-one orders, with the nowes ef the quatemers, the 
amournte of the orters and datea of the same, from BEGSER ST t8e> 5. 
Getober, 1956, were then eet up in detail, The affidavit gomtinued, 


"That apon all of said orders ag abeve set Terth, defendant has eaid 
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plaintiff the eoasiseion previded for in their eaid agreezeant.* 

A& the clese of all the evidence, plaintiff having ad- 
mitted thet he sould net prove up any ether orders, the ceart in- 
etracted tue jury te return a verdiet fer the eucunt of comeission 
4uea wpern the 91 orders whie: it wae adeitted plaintiff obtained, 

che sole eontentien of defendant is thai the court 
erred if @a@luding material snd cespetent evidenee offered in ite 
bahalif, 

Defendant Tiret contends that the court erred in ree 
fusing te receive in evidence etaienents rendered tending te shew 
(ase it ie elaiesed) that plaintiff had a drawing aeceount of $706 a 
month payable on the first wid fiftecsib ef each month, and that 
bea soemiseions were charged against said drawing secount; that 
on the first aay of each month he was sent a statement shewing trae 
payment to him, by way ef drawing acecunt, office expenses and 
eharges back against eomiissione; thal he was never oaid on e@¢ach 
particular job as it wae closed, and that on Maren 1, 1926, ae 
sherr by one of these siatementese rendered, plaintiff's aceount was 
everdram is the sum of $503.25. 

Plaintiff eontends that under the pleadings, by renecn 
of rule 18 ef the Runicipal court, properly construed, the partica 
were restricted te the single cuestion of whether cowwlasiens ad- 
mitted ts have been earned were in fuet vaid, and that upen tois 
fasue the evidence offered wae net adelasitble, DBefendant contends 
that the court eanngt take judicial metiee of the rales of the Su- 
nielpal court, citing Sepyill fe, Co. v. Cassidy, 275 Lil. 462, 
but the rule there ancounged has been since ochonged by the lsviehae 


ture (see Session Laws of Lllineis, 192%, p. 466; Capital State 
Bank v, Larson, 295 111, Apo. 47). We are therefore recuired te 


take judieini netice ef rule 18, although the same is net wade «4 
part of the record, 


Under that rule the issue between the parties, insofar 
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as these 91 items were concernec, Was Limited solely to the question 
of whether the coumigsion hed been paid, and uncer thet rule no issue 
Was presented as te the contract uncer which pisintiit performed his 
services, sinee the affidavit of merits CXprearly averrcé thet “de« 
fendant has paid plaintiff the commission provided fox in their seid 
agreement.” A majority of the court, however, are of the opinion 
thet under a proper censtruction ef that rule as applied te the 
pleadings in this ease, defendant could preperly offer evicence 
tenéing to show thet the aceeunt of plaintiff hed been in fact overe 
drawn, and that payments hed been made thereunder whieh should | 
properly be applied te the axtisfaction of sums due upon these $] 
iteme. However, the burden of proof to show this facet was on defend= 
ant, and the proof offered was in our opinion wholly insufficient te 
show payment. 

) | There wos evidence tending to mhow that the etatements 
ettecas by cefendsnt in evidence were rendered to plaintiff during 
the course of hie employment, the Last of these statesenta being 
dated Murch 1, 1926. The uncontradicted evicenee shows that 
cefendont's employment ceased of March 27, 1926, thereafter, and 
that @ substantial part of the items for whieh judgment was 
rendered agsinmst him, accrued after that tine. This statement 
of Moreh 1, 1926, ig obscure as to the bems8tovhich it referae, 
and neither it nor the similar stintements are intellicible ag 
applied to the issue of payment raised by the Pleadings. The 
procf offerec fails to divelose that these statements are entitled 
to the dignity of on account stated between the parties with 
reference to the transsctions which are the subject matter of this 
suite 

Horeover, the record discloses that this ssme defense 
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to atrike the off-set wos denied and cefendent ruled to file a 
gilli of particulars; thet after much delay the offeset wag 
stricken because of cefendunt's failure to comply with thet rule. 
It ig apperent thet defendant woe not disposec to state with 
porticularity the items making up the belance for which it claimed 
the right to a credit as payment. @ hold the court dic not err 


in excluding thie evicence. 
It is alao urged that the court erred in excluding 


certsin loose ledger sheets of the cefencant company which were 
offered in evidenee for the purposes of showing the status of 
plaintiff's secount with the defendant company, and defendant 
contends, on the suthority ef Tealiaferre ve Ivea, 51 Ille 247, and 
Hovise ve Beak, 141 Til. 295, thet theae ledger sheets were admissible 
ag bearing on the question of payment. The preliminary proof, under 
well entabliahed rules, wane insuffieient to make these ledger sheets 
admiseible for any purpose whetseoevere The uncontradieted evidence 
received showed that the items appenring om the papers offered were 


not original entriee. The eourt dic Mot err im excluding the samee 
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Sparks ve Nayourns 190 lll. Appe 438. 
There is no error in the record requiring «a reveranl, 


and the judgment is therefore offirmede 
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HASS LEMKAR, 
Plaintiff in &rror, 






TBe 


GRACE HALSE LERMAR, 
Defendant in Grror. 





LR. PRESIDING JUSTICE BATOHETT 
DELIVERED THE GPLIHIGH OF TEE COURT, 


Complainant, Hang Lehuan, filed a biLL agsinet his 
wife, Grace Nelen Lehbmar, charging her with aduitery ond praying 
for a adiveree, he anewered demying the charges and Filed a grees 
bil in whic: she charged complainant with habitual drunkenness, 
adultery and extrene and repeated erueity. dhe also prayed for a 
diveree. 

The gauee Was gut at isgue. The chanesilor heard the 
evidenee and feund taat the «life was witheat fault and that ceme- 
plainent had been guilty of habitual drunkenness fer two years 
prior te the Tiling et the bili; that he wae alsa guilty of @x- 
treme snd repeated cruelty. A deeree wae entered ¢laniseing the 
PLLL ond granting irs, Lehman «a 4iveree on her eroas-bili ana the 
custody of their three children - tro daughtere, one thirteen yeara 
er age, the other six, and a son ten yeare of age. The deeres re 
quired complainant te pay alimony for the support of the faniiy 
tc the emount of $20 a week and provided that defendant and her 
ehiidren should heave the right te use and seecpy the fackly awelle 
ing in which they resided. 

fe reverge that deerce thie sappesi haa been perfeeted. 

It is contended that cempiainant dic met have the fair 
and impartiel trial te whieh be wae ~ntitled ander the law; that the 
eourt considered evidence whic: was net legslly admitted; that the 
Preponderance ef tha evideneoe dees not suppert the deeree, and that 


the deerea dass not folioy the evidenge, 
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fhe most serious point urged (and we think the eon} 
treliing one in the cage) is whether complainent and ¢rosse 
gefecdant wae refuced a fairy ond iapartial trial by the ecurt. 

Complainant teetified in suppert of his bill that 
on Jamary 1, 1926, ne found bimeslf infeoted with «= seclal disease 
and that Ke them acoused his wife of adultery, which she denied. 
He further testified that he therentter watehed her ond that on 
tee eegasions in the might time she went te 760-702 Kerth State 
atreet in Uhicage; that she there met = man sho was afterwards 
identified ae Sarl Sterey; taat on one ocensiam defendant and 
Storey entered oa yoom where the lignts were burning; that eomplaine 
ant and geome ef hie relatives che accompanied him saw them plain- 
ly; ‘that the lights went out end that when they again came en de- 
fexdant and Gtorey were seen La a compromiainug position, 

In the couree of the oross-examination, attorney fer 
defendant produced a certain collection of papers, wriiings snd 
pistares whieh appear in the reeord but which, for very good 
Teavona, have net been abetracted. Be shall not pollute the 
reeorda oF thie eourt by « deseription ef them. They are ineone 
eeivably vile and obseeme. Comoleinant sdmittied that he kept 
theee in a desk at hie heme. Ae stated by way of extenuation that 
he had pisikead tiem up when he waa young, Some of then he ssid 
were novelties brought back by seldiere when they returned from 
France. Se deniod that he eomposed any of the obseane stories 
whigh appear in inis esllection bat admitted that he keet them in 
an envelope aud that he should Rave dsetroyed them. This ¢ale 
Leetion wae bended tse the Judge, whe agked defendant how he eame 
te keep them. de eaid that he had gathered sone when he waa a 
boy fifteen, sixteen or seventeen yonre of age. “he eourt then 
aeids 


"So man that has & sane mind would Have thie around 
him or ever see it. You needn't go any further with thés. 
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Thie mas is unfit to sese¢inte with deeent people. Abaoclutely 
welt to aeecciate with deeent seople, I de net eare te see any 
more. Thie war is a degenerate, absciutely degenerate. * 

The court continued: 

“and Be comes in here and seeke to have the custody of 
these three little children, after Reving kept that in his 
home al] these years. an insane wind, a degenerate wind. I 
de not vant any were evidense on hie bili. Hie bill will be 
@issiseed. Lo won't spend any more time on it at all, or 
Lieaten to this man 6r anything he seye,* 

Counses fer ¢geomplainant teck an exeeptien te the ree 
marka of the sourt, but Be did not offer to produte any other vite 
Nesseg, *herdusen the court said, "Ge auesd on your eroee-bili, 
Don't need any more evidence on that bili,* 

iiss, Lehman then genied the truth of the testimony 
wits sefcrence to the twe oceagions en State street and gave evi-~ 
dence tending te shey that eompieinamt was a habitual imimkard; 
that he had been guilty of extreme and repeated eruelty, and that 
the dimease wit) waich he had beeeme infected wae net due ta her 
fault. Her testimony was correberated by other witnsases, Come 
plainant thon slep preduced other witnesses, and he alee teati fied 
at length, the Kuering extending aver several easeioene of the court. 

A& the close of the evidesge the court summarised it 
and in a judicial way gave hie reagone for the conclueiena et whi ch 
he had arrived both os to the bill aid eroaw-bill, the principal 
thought in hie mind being the welfare of the ¢hildren. He stated 
ne would asgume that the relatives whe went with eowpleainant when 
he tas watehing defendant would testify to the saawe faete as did 
qompi alnant,. 

While Lt is true that sa te the senmduet of the wife 
there is a eonflict in the evidenes, the Judge whe saw and heard 
the wltnesses had an advantage in weighing the testimemy woich thie 
eourt dens net gessesa, Fe eannot sold that the deores is against 


the manifest prependerasee of the evidence, The exhibits which ars 


attaehed io the reeord make Lt immessible for ue te disasoreve of 
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What otherwise might seem to be the hares language of the shaneel. 
dor. Aether trial could met bring eo different result. ‘There ie 
no material variance between the avidenee and the deeree, and tie 
decree wili therefore be affirmed. 


AFFIRRED, 


G'Cenner and MeSurely, J7,, concur. 
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WR, PARSIDING JUSTICR MATCHNTT 
UBLIVERED THE OPISIGN OF THs OLimt, 

This te on appeal from a Judgment in the sum of 
$4321.67, mmtered upon the verdict of a jury, in an sation upon « 
promissery note cade by defendant kay 9, 1924, which was by its 
termes due woes demand, 

Defendant pleaded that the sete "as discharged by 
mutual setilecent ef acecunte and that Lt wae fully peid by dee 
livering to slaintiff certain netes ef ene Fred 4. Beggett and 
by the relinguie ment of aii claime cencerning the sane. 

| eY the eointes urged for reversal, it will be necese 
sary to consider only one, namely, that the court erred in exciue 
ing evidence offered by fefendant. 

Defendant testified that in Jane, 1925, at & cenfor~ 
@nee in Bis offiee with a Er. Gelinkin of the plaintiff ecapeny, 
defendant demanded payment of ?the esney fer the Deggett sorigsue 
fer which I adwarnee? the money;* that the smeunt of seid mortgage 
waa there computed and stated to be $5400 wiih interest from 1926, 
making s ieteal sue due thereon of approximately 34,002; that 
Golinkin said, "I have a acte of yours Ter $4000, If will just 
eali it even, fhe werteace is a>owt the sae ond the nete da for 
$4000," that defendant said, *ALL right, that is oll right ith 


ae. Have yeu got the mete?*; thet Gelinkin ssid, “I will send 
Siean up with the note, * 


Befendant further testified thet Slean was an ome 


ployee ef plsintiff; that the mete was never delivered te Aim ae 
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promised; that at @ later time shen assed fer it, Golinkim told his 
the note had teen mieisiad ani that shen he, Golinkin, found it 
it would be returned, 

This testimneny of defendant was corroborated by 
another witness but was denied by Golinkin, thus saking ® giear 
issue ef faet for the jury. The Doggett notes and mortgage vere 
net preduced. 

Defendant furtuer teatified that at the tise when 
the arrangenent with plaintiif through Golinkin was made, the lieg- 
gett sertgage wan in the powsesaion ef a lavyer nemad Resenthal, whe 
was foreclesing it for plaintiff, but the court, on motion ef 
Plaintiff, struck out this testimeny, The court them questioned 
@efendant quite at length as to whether he wished to be understosd 
te say that he gave Golinkin the Daggett mortgase enero he Gid not 
have it im his possession of under Hie eentrol. Defendant replied 
that he nad turned the Deggett mertyage ever to Gelinkin beSere 
the note sued om Was given, for the pursese ol having the Seggett 
mortgac? enilested; that the Beggett mortgage vag held by ab ate 
terney and that defendant had informed this atterney that he had 
ne further interest in the boggett sortcage whatsoever. 

Upen redirect examination defendant was questioned 
by bis attorney with reference te tae cireuusetances under whieh 
the Deggett notes and nertgage were executed, but slaintiff eb- 
jected, amd the court sustained the objection. Furtuer cuestions 
tending te show the cireuvstances ond facts relating to the execu- 
tion of the Degeett sertcage end neter mma as te whether after the 
euppeced converestion with Gelinkin pinaintiff had exercised the 
Fighte ef emership over the Deguett notes and siertgege, vere 
wson objection by plaintiff ezcluded sy the court. Even evideree 
tending te thew that the plaintiif hed reecived paymenta upon the 


Degaett mortgage and notes *as excluded. 
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Res@mithal, the attorney whe, the uncontradicted evi- 
@ance tended te shew, Kad foreciosed the beggett mortesge, ~as 
ealled se s witmeas by defendant snd wae asked questions as te 
whether Gelinukin was present at the time the Degaett lean vas 
made, by whem that lean was made, in whose possession this morte 
gage aid netes were, and aa to what he, the witnesses, aud dene with 
the same, and for whom he was seting #ith reference therete after 
June, 1928, the attorney for defendsnt stating that he expected to 
prove that he, the wltnees, was acting for pisintiff in the ease; 
but pisintiff's ebfectione to all these gaestions ware sustained 
by the court. 

We think the court erred in excluding thie evidence. 
The teatimeny For defendant tended to shew that plaintiff in June, 
1923, had taken the Doggett mertyage snd etper clsime in full sete 
thament of the note upen which cuit wae browght., There eas a 
clear issue ef fact for the jury upon thet iasue. Tse asuestions 
as to whether after that cenversation plaintiff exercised acte ef 
ewmnership with reference to the Doggett notea wid mortgage, as gell 
a8 evidence tending te show the clrausetsuees under whieh the Loan 
te Beggett was first made « ecncerned material facte tecessary and 
proper fer the censideration ef the jury in arriving at ite rerdiict 
en the iesus presented, 

Fer the error in szeluding this evidecee the judcment 
igs reversed ond the cause remanded for another trial. 


REVERSED AKT BEMARDED. 


BeSurely and O'Conner, JJ., concur, 
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Thies ie wn arpesl br 4eterdart, Prenk Anderson, from 
# judgment in the sus of $2800 entered upen the verfiet sf 2 fury, 
after wotione for a new triel «nud in arrest Sa@ beer sverraled. 

the action waa in came, ant inderson ond the Sreat 
Atiantie & Pacific Tes fdarvany, a toreeration, were originally 
made defecdants thereto. Tho sist of tue dealarasion vas that ea 
Seqeuber 14, 1944, deofacdants asaralted ead lewrisoned pladnaiiff. 
Tadividusl pleas of not guilty ware filed, wi the cause waa after. 
wardea d4iscinaed as te the aarporatian. 

Plaintiff then Mled as amandat deelaratian, to which 
Antevaon alone war made 4efesiant, aid om the sane day elainsafr 


& tig Sake ed. eat 
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bromght s aeparate mit ageinet, the earperation, f4ii4 
it a decieration lé¢entieal execpt oe ta the aume of deferndent, 
Both defendants filed pleas of not gudity, and en their metion 
theese tee ruite vere cones) idated, 

Upon the trial, at the elese ef plaintiff's evidenee, 
the enurt en motien ef éerfenctent corporation, dircetsed a verdiat 
te ite fover, which wae returned and Judgarcnt «entered thereen, from 
which ne sprami has beer propeeuted, 

Tt 4¢ ures4 ov beralf of defendant Andersen thas the 
werdict end Jucoment sre ageainet the manifest vreight of the evt- 
@enee; that the court erred in denying hie mstiesn fer a new trial, 


oud that the fosaces allewed are exeseaive. 


The ¢onclueion we have reached makes another trial 
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necessary, snd we shall not, thererere, undertake to express any 
epinien on the weight of tne evidence except insofar as it may be 
necessary te « proper conelideration of ether points. 

The eage for plaintiff eees to rest on his own toetio 
mony, and there is alight, if any, eerroheration of that testimony 
upen facta in dispute. 

The detention of plaintiff, om aecount of whieh the 
action was trought, eceurred on December 14, 1926. Plaintiff at 
that time waa a resident ef Chicenge end wae empleyed by an organte 
@ation known as the *Samariten army,” e5ich overated a stere at 
1919 Weet Lake street, of whieh plaintilf wae in sharge. The bueie 
ness conduated wan that of acquiring (sometimes by purchage) second- 
hand goods for distribution or re-sale on seccunt of the “army.* 
Plaintiff was not satisfied with the quarters oecupied on Yeat Lake 
etreet and hed been locking around for another vliaee. Fer twa 
years greceding Deceuber 14, 1926, he Kad lived at various places 
in the netghborhoed of thie stere but was net able to state defi- 
nitely juet where such pleees were leceated or the duration ef his 
residerice at any particular piace, Gn the mersing im question, 

im search for a new lecation ang agecomoanied by his wife, pe paid a 
visit te the office of the real estate ageney of “hiteside and 
@entwerth, located on Kadiaon street aome feur er five blecke from 
thie store. 

He says he was dressed im rathor shabhy clothes: that 
he had not shaved ner taken any wailing abeut washing; that Ke had 
been polissing sieves, and that ke presented a general unk eept 
and dirty appearance; that for that reason upon arriving at the 
office of Bhiteside and Yentwerth, he directed nis wits te eo inte 
the office ar@ diseuss the business with these real estate agenta, 
while he waited in the atreet. Are. Geits went inte the real estate 


office and shortly thereafter upon discovering tost he had ne sigar 
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ettes, plaintiff walked te » meoarby gorrer aud entered a érugetere 
there for the purpesa of making a purchase of trese articles. 

He ways that while waiting to be served in the drug- 
estore an officer tepped Kim om the eheuldcr and sxked bim wast Be 
@as ¢oing there; thas ne teid sim he wee purchasing #igarettes; 
that the officer thereupon turned to defendant Anderson, whe said, 
“There is your man.* Plaintiff was taen instructed to follew the 
etfieser, and ne says that bs told the officer that ide wife was in 
the reali estate office and asked peruwiasien to eall her, whieh 
privilege was refused, He was teid by the efficer ta get inte an 
auto oblle parked near the drugstare, and se 414 ge. The efficer 
then drove the sutemebile to tae Union Park station ef the Weet 
Park and plaintiff enys that defendant Andersen sat in the reat 
seat of this ear wita nim; that on arriving at the Vnion Park ste- 
tion he was directed to enter ani Wae detuined there for em nour © 
OF #0; that while there he protested his innocence and insisted teat 
he be permitted to leave, whic: he was net silored te de; that on 
heur or wo after Bis arriwai at this eiatien he waa direeted te ge 
with certain police officers aid Andersen te the Nesplainss street 
Station; thai ke was there, agaim againet hie pretestutions, seid 
wntil shout eleven e'cloca, yp. m., the arrest saving ocourred at 
ten or eleven e'cieskvin tae serning. 

At the Desplaines etree! station he was required te 
appear, tagetner with otser persons Sel4 in eustody there, for the 
purpese of identification, and an empleyee of the Great Atiantis & 
Pacifie Yea Company, woo was bEought to the etation by defendant, 
Anderson, appeared but falle4 to identify him «8 a per¢on whe had 
rebbed certain steres emmed and aperated by that eompany, Plaintiff 
says thie expleyee stated that the can whe kad eowmitted thet «rime 
had already been arrested and convicted; that the officer them eeked 


aefendant anderson if plaintiff sheuld be further held, amd that 
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Andereaon said hetaing and walked cut ¢7 tne room. Fisaintiff alse 
saya that widle he was hsid at the Unien fark station, Anderson 
atated to the police there that he theught plaintiff wae the wan 
no hat held ap the store seme time pricr therete belonging te 
the Tee esepany; teat later «t the Desplaines etree, etation he 
wae released; that ofter his arrest various people askeé him when 
he again expected to rob an A. & PF. Tea company etore, asd that 
shertiy after hie arrest ne awked General Coliins, the sanager of 
the Samaritan army, te be reiieved from his duties. 

He Waa umable, on eross-oxzaminatien, ta give the names 
of any of the peraais whe had asxed him about another expected robe 
bery. de omed an automebiie whics was used in his business, but 
the licenee was taken out in the name of his wife. Ae a matter of 
fact, bis iecharge free the “*Army" teok pisee in Hay, 1977. 

Plaintiff testifies that when he wag arrested the of- 
ficer asked defendant, “Ie thie the man yeu want?" te which defend- 
ant reglied, "Yee;* that anderson waited euteaide in the car while 
plaintisf was in tke drugetere, Ge alee says that he told the of 
Tieer that Bie wife was waiting fer bin and that ne knew 4 lawyer 
Who was just serves the street who could identify him; that the 
efficer asked Anderecn what oe theught, end Andereon said, "Let's 
take him to the station,*® and aleo, “We ean't be hothereé.* Plsintiff 
further enys that the pelise said to Andereon, *Ve will take him ever 
in your cay," and Andersen said “All right;"” that when they get te 
the police etation Agdereon took held of Him by the elbow and walked 
alougaice of Bin, weille the polisesam waiked back ef them te the 
station. He Kad ne conversation vith defendant during the journey 
te the police stetiem and defendant asked him no queations. le 
aays that when they arrived at the station the desk sergeant asked 
4eferndast what the eharge waa, and defendant said plaintiff had been 


arresteé fer belding up an A. & P, stare; that after Anderson 
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attempted toe identify plaintiff at the Deeplainee street station, 
the efficer asked defendant if elaintil? eheuld be released ana that 
defendant said, "Set yet," and turned arcund and Walked avay. 

Upon the metion for » new trial defendant submitted an 
affidavit of ite attorney, whe atated that he hed exelusive charge 
in presaring the ease for trial in behalf of defendant; thet in the 
gourse of the erose-examination ef plaintiff, plaintiff stated that 
Coliins wes net in the ecurt reow: tnuat neither affiant ner defend« 
ant knew before the trial that Collins was clsintiff's employer; 
that affiant tried te produce Collins as a material witnesa but was 
unsucceseful in lecating him, snd that on exmsinatien after the trial 
Golline stsated that Smith was net dissharged at &11 but left the 
empleyment ef Collins in order to engage in a more prefitable 
business, but that Collina refused to make om of fidevit te that 
effect; furtzer, thet during the course ef the trial affient made 
repested and eqntinueus attempte te find the velice effieer whe 
arrested plaintiff, cut was unable te do so, amd that the pelice 
efficer kee since been loecsted and an affidavit orseured from sin, 

Glysses & Young makes an alffideyit thet he was an 
employee of the Great Atlantic & Pacifie Tea Company at the tine 
oY the arrest; that during August, Segteaber, Octeher and Jjcvewber, 
1927, Be was engeged in the matter ef investigating snd presaring 
the case fer trial; that the attorney for <efendant Andersen di- 
reeted him te precure the name of the police officer whe arrested 
Plaintiff; that he went te the Union Park station fer that purrese 
and thers made inquiry but was informed by the officer taere that 
they did net knew; that he was informed by the olficer in charge 
that an exesination of 611 the records of tort station failed te 
disclose any record or menorandum of the arreet ef plaintiff and 


alse failed te disclese whe the officer waa whe made the arrest: 


thet said officer in ehurge said that he theusht that the arrest 





a 
as 


a iietie te ee sical Lepme Bit Ys Vikendede wee: eek we tovaegean 240 
mut fata bagee foe wel fy dasnaehy YERaindy Wi tashoeteh Agree ae ite one 
_ ewe bellew Bae bop hase bie dng tau" ,bhaw et 


ge Be Lew sew Jaahate hak tek: ae oR Me Gert Bagh S eptee BAP vise oo 


aad Be sad pia ante te tidied ak dase wit amg OHS GOLA Kam he 
fade bot: ata Thaate fir ‘ tittate he. ts thes Ames d ue whe otete ace Le steps. 


wb Eh San tee Tie teitiea dans poem deece att ai tow saw anetigg | 


: 

: 

Syteasie gor ke Leone bow ad sant hatare aw ,yemnatiG edb “oe oe 
. 

; 

3 


tregetane a! BRba ahd sent ames iaQ Sods salve ode ate tet weet ang 
amit tad ames he Lekvod ba Ue a Bea Bab LS af Gatorey ad em ea tant > 
baby ode Sale sg serene he so deg? tele peda yahianos ah J een wm ates 


\ 


7 
: ott Feet ted Eis $6 Big Wahine wash ant ease Ae San ass iedage abi Led ? 
a a whan Pievg 6 a ak semen ot ne tse a RR EE Ly Fama tee 
= asl a6 tive RaW inva @ilaws ot feo dae aohitow aes ud Smt ane 
whan ie ihe sakes wih fy SR wem hale gakteh tach unalone jtootte 
. acy teal tty walle odé salt 28 stqundda swountano fate betongom 
aa tiog emt Patt foi 8 wh of BEd al Sud Risalase have ete | 


witht cimet beeen ¢ieehi Via. ae bss hadeood aed, weeks, intel aye LTR 


ih ee eat Avie diweh eve ies sede gied weoegde ee ee Bee 
a am ky eas te 1 eeeiniots ant aftiaet & ekoawltA tae oat? wt ieee 
- a tedeas eae Liao qelotoe sone dqoe 2B UBS a gation ots aes esl 7 
“Batter rr bre gakionlowewal Fe seers 9 ana asi ak Sesenam nar on PBR 

: “bi NOR RS HLH, Bioiehe sa death wad pened da Rass etki skebet cok pane ont 


 bereot pit toads o wohod itt te. satel ‘asthe ao nt hoteoe 





_ sao Saat ne tad dice ate’ stot sdatad __ iar ah sald hbvatadg ; 
bait wrod? a0 8Tke nate ve fav ohad are ras eriupar sham oe am 






“ayttate at Bao ENG wee se Desens ee em hw rom toa bah | ip 
* peste mnhinio game he stn mitt i te cpumupeuare _ 


mast heave been ma4¢ by an officer of the Deaplainem streat cimsien; 
that efflent investiguted the becks and reeords ef the Uaian Fark 
station, which he was tnfermed by tee affileoer in charge were all of 
the books and reeorda covering the montu af Seeenher, 1998; that 
there wae no reeerd or aemorondum of the arreet of visintift, that 
thereafter he want to the Perplaines etrest atatian and made further 
inquiry ef the offleers thore and was inforeaod by an offiear in 
gargs that an exawination of sll the recorda failed te tissless 
that plaintiif had bean arrested by any officer fron inet station 

er that he bad keen inesreerated there at the tine in question: that 
subsequent therete during Septexber, 1957, he made further inquiry 
es & golice eificer stationed at or acer Ketieon atid Ggden avenues, 
whe suggested te Sie thet peasibiy Offieer Themes KH. G rien mads 
the arrost; that he isested O'Brien, who waa of She Seaplaines strebt 
etation, snd O'Brien infermed him that be bad done ey; that he relied 
upon thie infermation wut that witnin two weeks next preseding the 
trial ©'Arien infermed affinnt thst he fas mistaken; that he kad net 
Made the arrest but bad cemtvesd tnuim iucidwmi wlth amether arrest 
mad@ about that time; that being ec imierwed he with eaglistente again 
went to beth police stations and made exauinatien of ali the records 
but was aeable to find any record ef tae arrest of plaintiff ens te 
Learn therefrem the identity of the effieer whe arreeted plainer; 
that upen the trisi ef the case affiant learned fer the first time 
that the offieer whe arrested pleilmtiif ewned and drove a Garerelet 
autowoblie, amd thet plaintity after tke arrest was trageparted te 
the Union ®urk wtation in sald satemebile; thet Lanediately apon 
reeeipt of auch infvermation he again vwisitet the Unien Fork atation 
ang Wag then Ter the lirat time able te aseertain that Gffieer Bax 
*, Iurachts wade the arrest, 


the etutement of Yeung as ta the wislesding information 


given by Officer O'Srien ie correborated by a affidavit from that 
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efticer, whe states that waeile he aia arrest « gem about Deasnber 
4, 1986, ver igitering about tae presiees of a Great Atiantie & 
Peoifle iea Uaupany aera uncer gircumetances sueh aimiler t. those 
deseribed in tae @eaze aF pasintiff and wae: Ne believed te he plaine 
iff, ut afterwards ageertainad that Ae vas aietaken tut 414 not ae 
inform the attorney for fdafecdant antil Sevemher 14, 1999. 

fhe aitidevit of OTfiesr Durachts was ales subeitted 
and states that he is the afficer whe made tas arreet: that da- 
fendant anderson did Het request, diuiand er selielt tue arrest of 
pininviff, bat it was done antiirely on Ais orn initiative, bee 
cause plaintil? wae «4 waapleloue Llusxing aaeracter, Ae alao 
otaters that he ordared aAniereas te assospany tim te tae atation, 
and thet at ne time darkng tne arrest or axauination aid Anderaon 
piace Kise bands om plaintifY nor in any way aid, cauee or abet Kies 
arrest or ingaxceration. 

there is Ao doubt oF the materLalicy and impertaves: 
of this testisony, FiaintliT, however, quntends that the eiPidge 
viterfail to discigse dus diligence on the part ef taere whe rete 
reeented AeTendant in aveeriaining these foots prior ie tha ieial. 
4% met be somegded thus the affidawite do noi Gdlscleaga tae Sighest 
degree of afYieleney in the search for the peliee ocfleer, Yhether 
a new trial showld te granted is each ease must Largely be aw 
ternined by the diseretion ef the trial judge iu lhe end that 
Justices may be done a4 nearly as seasivle in ali gates, Tha 
eearda for thie poliae eifieer aid thie slesing evidenve was mere 
@iligent than effictent, and a were alert investigeter prebably 
would Bave digeovered tee svidenes in time to ABYS presented 14 
wpen the trial of the cause. dowever, couria of justice must 
follow reagunable rules. All investigatore are nei tie soet ee 
ficient. There aggeara to be mo dowbt that a seareh waa e@ada in 
good Taith, kersever, the case made out by plaintiff le eracti~ 


Gaily unoerreborated, and the etery he tells in in many resneste 
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unreasonable and imprebable., He hae suecesded in getting a Jjuiqment 
for an amount which, in the opinion of this court, far exceeds any 
actuel damage he has sustained, Un hia own testimeny, we may net 
conelder him wholly faultlese in the cireumstances which led te 
hig arrest. There ie no evidence tending ta shew malice on the 
part of defendant, and im the absenee of malice only setual damages 
may be nllowed, We eannet permit toie judgment to stand fer the 
amount of the verdict, With otner eases, we have been cited by 
wleinti?r te Slegel, Cooper & Uo. v. Conner, FO ii). App. 116, and 
Traptow v, Kentaosery Ward & Co., 183 11k. Ano. 422, ae tending te 
show that the jasages allowed are not exnessive, $nose caves arg 
easily distinguishable, The facets here 4o not justify the allow. 
anoe of “smart” money, and the cases are net applicable, 

Ye the end tuat substantial justice might be attsined 
anew triel should have bean granted, ¢ 








Gs 177 111. App. 435, are in point. fer the error of 





the court in denying the motie: fer a new triel, the judgment ia 
revereged and the cauee#e reneanded, 


REVERSED ARD REMANDED. 


Sevarely, J., coneura. 


BS *Conner, J., evecially concurring: I sgres thet the judement 
should be reversed and She esuse rwaswided om the 
acle ground that the judgement is execreive, 
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BR, PREGIDING JUSTICR RATCRETT 
PELIVERKD THE OPINION OF THE COURT. 


Thies de an appeal by defendant from a Judguent in tre 
gum of $830,986 entere4 uson the finding of the eourt. The abate. 
ment of claim discloves thet the action againet dei endent vas based 
unon a traresetion by whieh en april 17, 1928, plaintiff seld and 
@elivered? to the KH, Kh. Latherre Cempany, a corcoration, & carlead 
of hard meple lumber of a value to the aegunt for which jud.ment 
was entered, smi that plaintiff eeske to neld defeiieant liable as 
® guarantor of payesant fer tides lumber. 

The faete are oractically undisputed, oun Febryary 16, 
210%, defensant, who wan the preg#idens of the Uhiecago Smelting & 
Refining Cerveration ef Saiosge, wrote plaintity at ite offiee in 
Orand “apida, Hichigan, a8 follewa: 

"We have bean advised by the 4. b, bavierre to. of thig 
sity, Mist they are going to purchase a ¢arlosd of Maple Lumbar 
from you. 

?he writer is personally interested in the abeve cancern, 
and will guarantas the aecount, #o that you nesd net hesitate 
to enter inte business negstiations sith them. 

If you 4eetre any further iutormation regarding them, we 
ghail tbe mere than glsd te be able te be of ay aszistance te you. 

EOUrS very trwiy, 
Chicage Gmelting & Hefining 
SOF POP ays oF 
(signed) Hh, Feinberg, 
Pregident,* 

After ceceiving thie Letter sisintiff sold and delivered 
te the A. BK, LaPierre Senpany a carlosd of luaba, “hich was ordered 
in Fobruary, 192%, shisped by olaintiff waren 9, 1929, ond pala fer 
in fuli om April 18, 192. 


(m Zaren &, 1920, wr. Eekwan, viceepreaident ef the 
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plaintiff company, esllied at the effiee of the K. u. LaPierre Gom- 
pany and was given an order fer another earlexd of lumber, om ace 
oount of whieh plaintiff now suea. The erder waa given by A. 
Belvin, pureharing agent of the Kh, &, LaPierre Gompany, wae in 
writing snd stated: 
"It ia understecd that this order, like the last erder, 
ie guaranteed by the Shigage Smelting and Refining Company 
thie eity.* 

4m dnuvolee for the lumber eas delivered te the vendee 
by plalntiff, ema several times payment wae deucnted but refused 
fer lack of mongy wherewith to pay. ir. Kelvin at 4 later time 
stated that the writing 414 not reslly guarantees the payment fer 
thie ear. 

Two questions arise upen biie record: First, dees 
the letter ef Feinberg of February 16, 1929, constitute a vont inu«~ 
ing guaranty ef the acecunt ef H, k. LaPierre Cowpany with the 
plaintiff cewpany? and, seeond, if it is such a guaranty, ic it « 
personal guaranty ef Feinberg, the president, or that of the Chicage 
melting «= Refining Cercersation?® 

The trial court wae apeaerentiy of the ovinien that 
tne writing constituted a continuing guaranty an’ that Feinberg, 
the president, #ae personally liable upenm the guaranty. Ae agninet 
this view defendant urges that a contrast ef guaranty, like ene of 
surety, @hould receive a striet censtruction; that the guarenter 
is pewid te the extent and in the wanner sand under the cireunstarnces 
pointed eut in his ebligation and ne farther; that his liability 
ig met to be extended by implication, 

it 49 undoubtedly the general rule that a surety or e 
guarantor ie a faverite of the law and hae a right, generally epanke 
ing, to stand upon the atriet terse of hie abligetion. However, 


the reseen for that rule is that ordinarily the objeet er purncse 


of & peracn insuring or qguarenteeing is to beffiend his principal, 
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and it has been treught that since ke ¢erives eo benefit frem the 
eontract it showld noi be liberally conwtraed en se to ercate ap 
ebligation by implication. the rule cbvinwely folle where « surety 
or 4 guarantor amsumes gueh obligation fer 4 uwmeidernatison paid or 
te be pala, and there seems te be Hoe reason, under the latier eir- 
cumetancer, far the avwiieation ef the rule of striet ceneatruction. 
The letter written by defendant in thie ease, fsirly construed, 
eonveye the idea of a consideration moving to himself, He says, 
*Tne writer is pereonally interested in the shove ocncerm," and the 
fair sonatruetion is that for that reagon he undertases te "guarantee 
the aceount,® We think, therefore, that this centraet eheuld net be 
strictiy comatrued but rather that the words ond sentensesa sheuld be 
given a fair and resecmable intervretation to the end that the in- 
tention of the parties may be aggertained end follered. Applying 
euch rule of interpretation, wae if the intention of defendant te 
guaranty the payment of mere than one cariosd ef luesher that might 
be purchased? if 1% means wore than ene, 1% would mean at least two, 
and might mean any nuaber more then thst. in ether werds, we seem 
to be 4riven to the womclusion either that di was the intention ta 
guarantee the payeent for anly ene gexvloud or that 4t was the ime 
tentiem te guarantee the payment ef any number of earleade, of sny 
amgunt in value, and for any length ef time. If such wae the ine 
tention, why the etatement that the writer bad been advised that the 
lumber? 


the werds eonveying the tdea of Liabliity are, "Thea writer ©* wild 


Lafierre Cowpany wag “going to purchase pg 





gusYantee the agcount.* The word "nesount,” standing alone, might 


well convey the idwa that there were to be several transactions, but 
di way just os reasonably be h2id te refer te 4& single transaction. 


The mest Liberal sonetraction pessible will maeble um te say enly 
taat the latgusge waed is ambiguous. Keresever, the laet sentence 


ef the ieiter would seen to indi¢ate that there was in the mind of 
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the eriter the theught ef a sere 4efinite sarrangesent fer the fu= 
ture. Yer he stated that if farther infermation was desired in 
Tegard to the LaPlerre Company, *we @hall be more than glad ta be 
able te be of any assistance te you, * 

#@ Find no erpgl evidence in the reeord whigs cives 
Light om thie ambiguity, an¢é we think it is not nela in any of the 
eases cited that a guaranter may be held liable Where his liability 
Teste on an weblgucus promise. We held that the guaranty here wes 
not continuous and unliaited tut wae for only one car of lumber, 

again, the signature te thie writing, when censtrued 
in connection with ite eontente, compels a holding that the person 
guaeranteging Le also embigueus, the letter says that the “writer® 
ie persenally Laterasted and that the writer will guarantee the 
agesunt; but the mame of the Caleage “melting & Kefining Corveraee 
tion, a8 well as that of defeniant, its president, is sitached 
thereta. In wiew of the fact tnat the writing de that of the core 
poration, «8 "ell as of ite president, it might set be unreasonable 
to beld that either one or beth of thes are disable, but since, ae 
already stated, we are compelled te limit the guaranty to only ene 
earlosd of lumber whiea: has in faet been »aid for, there ean be no 
idability here ae te either signer. The letter aeeus shrewdly 
written. it 16 possible thet the asbiguities are by design, but 
even if they are, plaintiff's suit is net brought upon that theory. 

¥er the reasons indicated the Judgment must be reversed. 


REVERSED. 


O'Gonner and MeGurely, J1,, eenour, 
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KA, PRESIOIRG JUSTICE naTquer? 
DELIVERED THE OPINIGR GF THE couAT. 


PlisintiiY brought suit ageinsS the defendant bank, fliing 

& @tategent of Slaim which, in eubstanues, qaetsed that pisinsiff was 
@ depesiter in the bank gf defendant's pradecesser; that on Ceptecber 
2G, i924, Ke drew Bis check tc the erder of George #. Harding, teunty 
treasurer, ier the eum of $1500; thai defendant gertified tha chagk 
payshle through the Caicage Clearing Heuse; that the cheek was en~ 
doreed directing ite payuent tc the Bational Bank of the Republic, 
Chiecage, Dliimois, er erder by Kekert &. SGvelteer, Gourty Clerk snd 
GClers of the County Court of Cock County, illinois; that on Sestesber 
25, i924, it was peid tnreugn the Chiesge Clearing Neuse, 

the gistement sverred that defendant wrongfuliy refueed 
te Buke payeent ef the aaid eheek to the payee Remad therein ang 
wrengfully deducted the sam of $1200 fru the moneys on depesit in 
the none of plaintifr. 

Ze tia statement of 2leim giaistitf added the someon 
counts. 

Gefeniant fied an machdead affidavit ef merita claiming 
& Aefense to the shele dwanud; edziiting tae exucution af the shece, 
the endscreememt afi puyment as Alleget, Bui averring that slaintiiy 
Gelivere? the cheek "to his Suiy aitnerized agait, Save Beyere, te 
bay certain Peal sesiste taxes in Coek gounty ahd tiai the manner in 
Whieh the pratesds teres? were applied by the said Hebert =. 
Sveitser, Clerk of Coez county and Clers ef the GCeunty ceaurt of 


Cesk county, wae as directe( wid instrcect<d ty the anid Dave Seyers.* 
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The affidavit ef merite further slieged tuat Surding at 
the time of tne transaction wes the duly <l«cted, quslified and acting 
Treasurer of Cook gounty, a munieipsal earsorstion; that Sweitzer dure 
ing the sase time was ths duly elected, qualified and acting Clerk 
ef Cock esunty and tlerzk of the County eourt of said <ack county; 
that Sweitzer acting ss said clerk devcesited the cheek im the Eational 
Bank of the Repeblie, not in nie perscrial aecount but in a agceount 
heig fer tne benefit of Cook eaunty; that eaid bank wae then e duly 
sutnesrigzed depositary of Cack csunty, and ihat the praseeda of said 
eneek were theresfter withdrawn by the duly sutuerised Tiseal effi- 
eers of eaid County smd used ier County purpeses, 

Tae affidavit further averred that defendant had ne 
knowledge ef any fscte relating te the checa not appearing on ita 
face; averred that defendant paid tre game in good faith sitheut 
notice cf any dereet;, defense or irregularity oi sny kind *hsatsoever; 
denied that 4t wrongfully amd unlawfully failed ic make payment to 
Harding as County Treasurer ar that 114 wromgrully or unleefuliy 4¢- 
ducted $1200 from plaintiff's acceunt: denied that it wae indebted 
as alleged in the ecosmon esunte attached to plsintifif's statment, and 
denied that 1t wae indebted te plaintiff is the gum of S1L2u0 "er in 
any sum whatsoever,* 

Plaintiff made a motion te strike this aifidawit ef 
eerite, which the court sustained, aid defendant electing te stand 
by the same an order of default sag eniersd. Upon the ev idence 
eomtaineé in the affidavit atiached to pleintiif'sa alaim, the eourt 
found that $1200 wae due ic plsintilf and @itered Judiammt sguinst 
aefendsnt for that sum. 

the gusetien for deeision is snetzer the court erred in 
striking the affidavit of merite and in mtering Judjeent. 


The Kegetiabie instrument law ageroved June 5, 1807, 


Seexzs to be applicable. Section 42 of that ast { GwitheHurdte Iii. 
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Rey, Stat. 1929, # 1954) provides: 


“Where an instrument is drewn er endore«? to a pexyson ag 
‘Cashier * oF fumes fiseal officer of a bank er curgeration, it 
- des ened prise fagie to be payable ia the tank or corporation 
waien Ke = Buca officer; and gay be negetiated by either the 
ies af the tank or corporation, ar the shdcremment of 
bhe afficer.* 


Phile it Baa been Held teat the werd cerporstion as 
ugead im this etetute deen ot include elties and terns #0 as te 


confer autherity usen a iewn treasurer te impese by his imiorsement 







the liability ef an indorser (¥ranglin Sayings Henk v, FParpinghes, 
912 Nass. 92, 94 &. BE. 925), it bes alse been held by the same court 
thet an instrument payable te the treaserer of the town of F., in 
legal effect standa on the eam< Footing as if payable te the teen 
itgeelf, which is the real payee. 
v,. international Srust Co., 217 Base, S70; 104 kb, E. G45. 


In thie siate Cook county by virtue of the statute is 





Sa body rolitic ané cerperate." Seitheilurd Ill, Hev. Stati. 1929, 
ehap. 34, sec. 2°, Bp. GS. 
it is the view of tae writer thai seetien 48 of the 

Begatiable inetruzent aet is apclicacle; thsi the cheek was in Legal 
effeet payable ta Cook county: thet it is imesteriei which Friaeal 
effieer indcrse4 the same, By virtue of siatutory provisions “sardine, 
County Treasurer, “se Sics County Colieetor. His duty wae te ealiect 
taxes on real estate waich had mot been solid er ferfeited ter nen- 
payment of taxes. Gweitcer, ‘She County Clerk, was am elficer of the 
County, upen vhem reaied the duty to ecliest and reesive moneys paid 
to redees real estates free sale or ferfeiture fer KHonepaysent of 
texes, 254 iit wae immaterial usen wiore indarsenant the sheak vase 
geia. In cither case, the fund waz transferred sagecrdiny to the 
intention ef the drarer te the County treasury, 

fhe majority of the eourt, Rewever, ara ay the epinien 


that the affidavit of merits is @efeciive in that it fails te aver 
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thet the check was used te pay texee as intended by the saker, and 
there is ne allegation that plaintil? ewed Cook eounty fer srytoing 


Put the texes, go that pisimtiff get moething fer the 


algae 


12060, “es are, 
Bevever, agreed tdat upen ine undissuted Pacts apneuaring frem the 
pleadings, glaintlif is net entitied te were than nominal damages, 
and fer the reasem that Uegek County aae 51200 of plaintiff's money 
sud it is therefere esiepped to celieot the 124) taxes oved by 
Plsintiffr, the fudement is reversed and the eause remanded, 


BEVRSeD ARD HERARTED, 


O'Genner and ScSurely, J3., eoneur. 
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GARL LIBDHGLM, BELS LIEOHULA 


and AUGUSTA LIEZDNGLA, 
Aprelless. 


GF COCR COUNTY, 
Z 


253 T.A. 609° 


RR, JUSTICE BeSUAELY DELIVERED THE OPISIOGN OF THE COURT. 


Thie ia an acspeal by plaintiff frow an order vacating 
and setting agide a judgment for $10,000 against defendants upon a 
motion in the nature of a writ ef error coram nebis under seetion 
82 of the Practice act. 

the pleadings and judgment may properly be considered 
by ue eitheut ea bill of exceptions, ae the eesentiale of such pro- 
eeedings ere the asme as they were at common law. Jacobson v. 
Aghkineze, 337 111. i141; Barat 
147; Weljey v. Klein, 267 Ili. Asp. 171. 


The original judsment against defendasts wae entered 


$09 Ill. 





ty Judgs Lindeay of the Superier court on January 26, 1929, in an 
action brought by plaintiff to recover compensation for the alieged 
wrongful death of her husband, Defendants flled an eppearance by 
an sitorney, but when the esuss was reached for trial in regular 
course they were defaulted for failure te plead and the cause was 
referred ts a jury, which aseeaved piaintiff'a dasagea at the sum 
ef $16,060, and Jud,ment for this omeunt was entered, May 38, 1959, 
whieh was four terme efter the judguent term, defendants filed 
their motion suyported by an affidavit te veeats tiie judament. 


Plaintiff flied a general end speelal decurrer te the metion, whieh 


deuurrer was overruled by Judge iiugo Pem and by order entered 
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Desesber 3, 19%, the motion waa sllowed and the judsment vacated. 
This appeal followed. 

The affidavit of defendants Hels and Auguste iiedkolm 
alleges the negligense of their attorney in falling ta file a plea, 
ag relied by the court, that they Bad a geod defense upon the 
serite, in taat the autemebile ehieh esllided with plaintiff's 
intestate was the sole preyperty of their sen, Carl) aver the age 
ef twenty-one years, whe was driving the car upon his own undere 
taking, and that the sffiants vere net preasmt ai the time ner 
hed any intersst in the witemsbile ner in the speration theres!; 
that they are ef Swedish descent, having Little education and with 
no experience in suite at lew; that a kr, Brueger, their friend, 
regomeamees that efflante eapley Andrew Biteneli as their attorney; 
that Bitenell ware duly licensed to practice law in Tllineis and 
had been practicing law in Chicago fer several years prier there- 
te and vee in geod attending sa a lawyer in Gnicage; that Bele Lied- 
Nelm called upen Mitchell and retained him te enter the appearance 
of sll the defendante im said eult and te defend the same and then 
and there paid Hitenel] $25 ae a retaining fee, and Mitehell seoured 
affiante that he wae competent te look after them and would do ae; 
that Bitehell entered the eppearanee of sil the defendants in said 
cause, The affidavit charges that he thereusen “started apes a 
esarse of wanton and recklees dleregerd of the righta of said da- 
fexdantes,”® The affidavit detaile at some length the interviews 
between defendants and Ritchell and slee Miteheli's activities in 
their behalf in the pending exit. DBeaurrers were filed on behalf 
oY defendants and additienal ecunte tc to« deelaration were filed 
by plaintiff. Rules on the defendants te plead to the declaratien 
as anendeg were entered. Thereafter further devurrers te the deeli 
ration were filed en defendants’ behalf and on June 23, 1926, the 


devurrers were overruled and defendants «ere ruled te plead to the 
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amended declarution within thirty cays. This rule expired July 23, 
1928, "but in pursusice of said plan of reeklese and wanton eenduct 
in lesking after the interests of the defendante in sald esuas, said 
Miteheil Saiicd te plead pursuant to last mentioned rule,“ but sub- 
sequently presented a stipulation with plaintiff's attorney extend- 
ime the time for defendants to plead or desur to aid including 
August 25, 1928, but that “pursuant to said wanton and reeklesa 
course of conduct," Mitenell feiled te file any pleadings on behalf 
ef gefentants, Subsequently the esuse was plseed upen the ealendar 
ef jien,. @illisa J. Lindesy and on Recesber 11, 1924, wae on the 
fTiret culi befere waid Judge and st that time marked fer trial snd 
WES agtualiy placed en the trial eall on er abeut December 14, 1925, 
end eaxe on for trial Jsmary 28, 1990, before Judge Lindsay, at 
whieh time defeadsuts, usi baing present nor any one reoresent ing 
thee, were dafaulted for Yailure to plead omd the fury was called 
te aBcess the damages and judgment wee entered scecrdingly. During 
@ll thie time affiente wade inquiry through their friend, brueger, 
as to the etatus and pregrese of the esee and Krueger reperted that 
Biteheli Lud told im that the intereatse of defendante were being 
prepersy Watched and represented. APients #14 net know that judge 
Ment iad BECK enlered speimat them until en er about Mares 3, 192, 
when o duputy suorlff informed them ke he@ an execution against 
them. hey thersupen eudeavered te communicate with Kitehell and 
at verlous tities tuereafter Mitehell promised te see that the judge 
ment Wag Vacated, but thst latterly they had been unable te get in 
towcn with him, 

ender the fuete properly pleaded in the motion and ade 
mitted by the desarrer, were defecdanta entitled to the relief 


authorized ty sectien 59 ef the Practice aet? The purpese of thia 


set ass been frequently stated. Chapman v. Korth American Ing, Co. 
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292 Ili, 179; Marabi 





Pargo, 307 111. 300; De Loan Linsec 
i ®& Sarner, ine, v. Hobie, 250 il. App. 265; Weliey +, 
Eleoin, 257 Til. App. 171, snd many other esses. Although earlier 








eages seen to confine the relief given by the statute to cases 
where there wae e disability «of the party te aue or defend or some 
miepriesion of the clerk, the seope of the statute has been extended 
to eases ehore through fraud, duress, or exousable mistake witheut 
néegligenceon the part ef the defendant, an existing valid defense 


wae not presented, in Jagobse 





ze, S37 113. 143, lt was 
held the motion should be sliewed where there was en atlempted eub« 
atitution of attorneys for defendant witseut his knewledge or eon= 
ent and a motien reingtating the cause #as served upon such gub- 
etituted attorney ond that the lack of authority of suehn substituted 
attorney to aceept service of netice was known to plaintiff and Bis 
attancy. it was held that, had the court known these Taste the 
eniee Would not have been relnatated and judgment would net have 


been rendered. In Haird & Varner, Ine. v. Reohle, 250 311, App. #58, 





tt was held that the merital disability of the attorney retained by 
defendante te represent them, reeaulting in an em parte judament, 
came within the escepe of section a. 

So sue elemente are present im the instant ease, 
Bitehell was the attorney duly autserized te represent defeniants; 
he Wan uentally competent ond wae not inactive in the cause. De 
fendanta't ease is predicated wpen the negligence of the attorney in 
falling te file a plea om their beheif, Hegligenee of an attorney 
hag mover been held to be sufficient greunde, ander eection @, for 
setting salde an ex parte judasent. 

tut deferdante argue that by characterizing their ate 
tepney'a negiigerse as reckleas anil wanton they ere entitled te 


relie?, Aeekless and wanten negligence cvuld only be material if 
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the glaintiff waa a party therete or know ef suai conduet, ac that 
in justice she showld mot be nermitted knewingly te take advantage 
of the wilfei wrene of defendante’ atterney., Neltser motion ner 
affidavit saserts that plaintiff wee a party in any way whatever 
to this slieged4 negligense. in eueh a cuse the candact of the ste 
torney, whether unintentionally negligent or wilfwliy so, was the 
negligence of deferdants, Much as we cay aympethizne with defend« 
ante, yet to set aside a judgrent «efter ter= time upon the ground 
that the attorney was negligent, would create & dangercus rule 
tending to destroy the stability ef Judguenta. Deflerdante may 
have « tight ef asetion agaimet their attorney, but they are not 
eniitied usen the showing msde to have the Judgment vacated, 

Yor the reasons indicated the order of Decewher 3, 
1929, vacating and setting aside the judonent fo reversed and the 
matter remanded for further preeantings in accerdaice with the 
views herein exoresaed, 


REVERSED AMD RYManpeao °C *< 
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aR, JUSTIO“ BeSVRELY SALIVERAD TAR GPIRIO“ GY THE COURT, 


hefenéant hewing been charged, on infersetien, with 
vielation ef the Tllineie Seeurities Law, sowefiace galied the 
Blue Gey Law, upen trial by tao ry ae @4ailiy and sentenced 
te the Houge of Correction fer thirty days aid fined $400, 

& tumber of pointe are sade an grounds for reversal. 
tme la that of the irregulerity of the Juc.ment. the reeerd rend@e: 
"it ie sencidered and addudged by the asurt that the defendant, 
daok T, Leelfel, ie guilty of the criminal effonee ef 'Tliinedic 
Seeurities Liaw! on sei¢ finding of cellty.® Vhe finding ef the 
gourt ugen whieh this judgment wae entered was that the "defendant 
wee guilty in siamaer end form aa eharged in the iniermation,® if 
@efendant's argument is cerreet, tha casse #eeuld ouly be renanded 
for a proser judgment on the werdist. ges ¥, She @eqnia, 229 
Til. 268; Dh 





by, 258 i]. 144, 
SRO Judguent, Kewewor, musi be reversed fer the 
Yeanen that the evidanee Tolle ta greve derendiemt gudity ef the 
erime charged, The infermation in vurigue countiea charged that 
defeadant aold SC caaren of gupltal stcek oF ine Standard O11 
Friction Burner Company to Jack Pleek, Sieck awere te the ine 
formation. The evideice siews that Zlecs and defendant hed beer 
friends fer several yoers, Sefendsant waa iv the ell burner tunie 
ness and president ef the Standard wil Frietion Surner Usgepany and 
Bleck wae secretary at the time of the traneaetion in gasetion, 
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the aompeny ueeded gush and Jigsk uaderteaok te raite the recuired 
ees. Sefaidant offered te give him KH) sharer af Rie aan atogk 
in the couoany if Bleek would raiee $2800. Blige: w/ defeniguy 
Oregured @ loan of 01,000 from deasve Gurran aud Acfendsut, swurauent 
te Bie agreement, traseferred Hi shares of bia gieek te Black, 
giving him « eertificate for tae came, Bleck teatifie? that ke 
paid $145 fer thie stoek but defentant testifies that me cash was 
yaid fer tila: that the 3145 said by Sleek was for a scatoombile 
and tueat thie wae pald eeveral aontie befors the stuck wae ieaged, 

tt is very doubtful Jf «tie trarnsaetion ®etveer the 
Gefendent aid Kleek sould #6 cnarecsterized ac 4 sule ef oteeE 
severed by the Geouriiies act. In any ewert, 6 single ipulated 
male by = beng fide ormor 16 net covered by the Act. Beetian &, 
persgraph 204, ementier 42 (ientii’s Tliinedie Statutes, } 

4% fs srgucd for The foople tsat tuere wae else » sale 
te Jomee Gurren and iketefors the evidenet soeue tro tales, The 
evidenee doce Het ahe¥ a gaiv ta Curren. de testiiied sclcarly 
thet he mude @ iwan te Blegk sid ive defendant, taking 10 eheres 
of stoes aw osliateral, Wa de ng. Clad sanytaing J: tae etatute da 
quéetion wich defines suai «a traisugtian se a sale, 

Tt faliewe, therefere, thus the transfer te Blinek was 
the only trenanetion iid: Mica: O¢ gelled & gabe and, s@ m2¢6h an 
imsiated sale dost net some Under tae operation of the stamate, 
the charge sgainet 4efendast waa not prvven. 

fer the reager abeva isdiesied the fJuaceent is Pee 
verse, 


REVERSED, 


Ratenett, *. J., a4 o'Genner, <1, goneur, 
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JOdN SCHMITZ and HARIE SCHMITZ, 
Appellanta, 





KR, JUSTICE MeSURELY DELIVERED THe OPIEION OF THE GOURT, 


After hearing of & Gill and anewer the chancellor ane 
tered a decree ordering the defendente te turn aver and deliver te the 
eonplisinent all books of account, cheek books, bark statements, can- 
selied cheeks, contracts, *tc., or cther matters and property pertain- 
ing to or owned by the complainant, amd ordered that Rarie Sehmite be 
Yestrained from gepcing cut letters in the nane of the osuiplainant. By 
thie sonenl she seeks the reveresi of this deere, 

The only guesticne invelved are these of fact, and after 
eonesiderstion ef the evidence we are of tne opinion that the chanecel« 
ler properly entered the deerees, 

KenkesSchmitz, Insc., sespleineant, is an Tilinsis sere 
peration, organised in Hay, 1924, with a cxpitel ef $78,000, reoree 
sented by 750 shares of common etock, par value $100 per share. Gly 
400 ahares were issued and paid for, derbert Henke subseribed 719,000 
ip pasment ef 190 shares; Rillawerth 4. Martin subseribed tae eum of 
$1000 in payment of 10 shares; John Sebmitz, ene of the defendante, 
subseribed $19 ,G06 in payment of 19G shares, amd Herie Sehmite, the 
ether defendant, subscribed 71060 in payment ef 10 shares, bub her 

stock was paid for by her husband, Jehn Schmitz. 
; Henke and Sehmite had been partsers in # mill and ine 
terior trim business under the name of John Sehsite Cabinet Uo., and 
rewained partners until April, 1929. While they were partners they 
ergenized the Henke-Sehni tz corporation fer the purpese of engaging 


in the contracting and construction business, Fhe bueinsee of the 
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eerperation waa earried en by Henze and John Schmitz, #srie Schmits 
taking ne part in the affsirs of the corporation, although she was 
gleeted a director. The ecerpserstion's aleee sf bueiness Fae at 3032 
Berth Cakley «avenue, Chieage, Shere the sartnershio businese ales vas 
earried on. This was slse the residence of the defendants. 

Bay, 1920, Henke and Schmitz had s disagraseent, as the 
result ef which it waa decided to dissslve the partnersnig and ales the 
@erseration. Accordingly en Hay 17, 1929, am axreemment wus antered 
inte between the esrporatien and James ¥, Casey and Yrederiak ¢, Jonee, 
attormeys, whereby Caspy and Jonas were te sellest all the asgets of 
the corporation, pay 211 liabilities amd distribute what resained te 
the steckholders, For the purpose of carrying out this agreement ail 
the assets of the eerperation were delivered to Casey end Jones, Zenke 
depositing Bie stock snd Bartin's stoegk with them, while Jokn Sehmitz 
deposited his certificate of etosk and the sertiricate ef ateeck ef his 
wife, Karie. John Schmitz at that time exid he was the evrer of 
Marie Sehultg'’s stock. 

Gasey and Jonaga hed acme 4iir seaity in garrving out the 
agreexent and? two bille were filed in the Sueerier eeurt af Cook 
sounty by © enke, one Tor an accounting and diseclutiern ef the vart- 
nership of Henke and Schmitz, and the otmer bill for the apgointeant 
of a reetiver and daiesclution af the eerserstien. in the esse inrsaire 
ing the corporation the court appointed a reeciver and Casey and Jonas 
turned over to the receiver ali of the corgorate asseta, a8 well as 
@il of the steck certificates whieh had beam devesite4 with them, 

September 25, 1929, Henke and Sohmits arrived st an 
agreement as te the partnership, thereby Henke relincuished all ef 
his interest in the partnership, receiving therefor a sertain asount 
ef cash mid 211 of the aseete of the corporation, incluting the 190 
“shares ef stceek of Jenn Schmitz and the 10 shares of steck of Marie 
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Seamits. Sutusl relessem were exseuted and delivered snd new sertifi-e 
cates of atoek in the sorporation, resresenting the shares formeriy 
owned by John Sehmitz and the sliares owned by Zarie Sonmsite, were exe- 
guted by John Seusite as seoretary, and deliveres te fienke. Jen 
Sehmits thereupon resigned as sm officer ana 4irecter, As the oricinsl 
eertificatee of stock were then in the hands ef the receiver, it vas 
uot knewn whether they had been endorsed or net, and Jenss, atterney for 
John Sehmite, agreed that he would Have Karis Sehmite sign whatever 
PAPETS were nccessary, ineluding ner reeignusetien ag directer, and as 
sesigoment of her certificate ei staock if 4. had nei already been as~ 
signed. Jehn Schmits alec agreed te turn over and deliver ts Henke the 
feliowing Zonday eli the books, recerds, papers and property belanging 
te the eerperation, and gave Henke a letter te that effect. 

in the reseiverssip preeeedings an order was entered 
findine that Henke had sequired ali of the capital steecz ef the eor= 
$eration and wae the sole owner thereof, snd ordered the receiver te 
turn ever all the corporate sesets te him. This order was approved by 
Jonas, acting as attorney for Sehmitez and ihe Garperation, 

Jenn Schuitz failed, hevever, te live up te this agree- 
ment and failed te deliver.to Henke ali the bovke, recerda, sto., of 
the corporation, claiming that they were in the possession ef nis “ife 
@arie and that she refused tc give thes up. Marie alse refased te ree 
Sign ae a director or te execute any pavere te carry oui the agreement, 
@ithough she was fully aware of tne agrescent as Jonas had explained 
the matter to her and had made an appointment with Her in order te obe 
tain her sigesture, 

Beveuber 1, 19, the uddrese ef the curpversiies was 

ehanged te 609 Serth fella street, Chicago. 

Marie Sahmitz subsequently began sending letters in the 

Reme of the complainant to varigue neople with whem complainani nad 
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The chancelior was justified in concluding that Jekn 
Sehmits was in fact the ewner of the steck of Hin wife Zarie, and alag 
that there wag dencelted with Casey and Jonas uct only the stock of 
John Schmitz, daly endorsed, but alee the eertificate for the ten shares 
issued to Harie Schmitz, duly endorsed im blank, ‘Subsequestiy, pursue 
ant to the order of court, these cartificates were turne4 over to the 
receiver of the eersoration end remained in the seossecsion ef the ree 
esiver until the settiesent had been made of the osrtnerehie affaires 
and the cerperation affairs, when all of the eeritificetes were delivered 
te ienke, purauant to tae order finding that he head sequireé sli ef the 
capitesl steck ef the corporation. For the purposes of sarrying eut this 
egresnent twe nsw sigeck certificates were issued, ane fer 180 shares in 
the pane of Jenn Schmitz, and the other fer 10 shares in the nase ef 
Serie, These were te take the place of the twe certificates which had 
oFfiginslly been issued te him and hie wife, and it was agreed, Harte 
being Tullg advised of the settlement, that these certificates would be 
aenigned over to Henke, Harry G, Hershensen, sn attorney, gas active 
im wettling the eorseration ene a galled upon Karrie Seneits 
ang requested her signature, to whieh she replied, *All ,righi, let se 
see the papers you want me te sign,* end oromise4t that if he subse~ 
Quently called upan her she would sign the papers, 

at me time since Asy, i929, when the eertiviestes were 
@elivered tc Jonas ané Casey, Has Harie Schmitz been in peasessien of 
the certificate which stood in her name, She has taken ne action ef 
= kind te sreteet ner right te the etock, san¢ the evidence leags ine 
@vitably to the eomsiusion that the steek in fact belonged te her 
husband, John, and that this aetien on her part in intended simply te 
harrass and embarrass the corseration. The chaneeller very plainly, 
@6 indicated in his remarks, was of thie epinion. 

DeTendantea argue that the sffice of the corperstiern was 


Bet legally echenged to 609 Korth Wells street, and thet the Law ie that 
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principal office, which defendants ssasert is still 50323 Serth Gakley 
avenue. the point ia unimportant se far ag defendants sre concerned, 
as they have Bo interezt in the corporation, The record shoes, hesever, 
thet the office was legally changed te 609 Serth Felle street, and a 
Broper eertificate filed with the Seeretary of State to tnie effeet. 
the requirenenta of the statute were complied with. 

The findings of the dscree and the relief granted are 
Warrabted by the evidence and the deuree is affirmed, 


AFFIREED, 


EHatehett, P. J., and O'Csnnor, J., soncar, 
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| GF GOUK COUNTY. 
THM RATIONAL LIFE & aCCIDET : 
LPRURAKGE CORPARY, a Corporation, : 
aeeelilant., ee Pn Nae Ware 
255 1.A. 610- 
ad OF J ALaihe VW ' 


UR, #USTICn BeSURELY DELIVERED THE OPINION OF THR COURY, 


Gefendsnt apoeniae fram a jJasgment for GSP1 entered 
upom the verdict of the Jury in an setion brought by plaintiff as 
the beneflelary in two insurance pnolicier t esued by defendant 6m 
the life ef Ambregine Andersen, ene soliey being Yor 990 and the 
other for $231, 

Several pointe are preeented by defendant as ground 
for reversal but nene of them ie af auffieient ionartanes te sane 
pel a revereal excent the point slieging the erroneous rulings of 
the court uses the edmiesion of evidence, 

The selicies were iswued in Kovenbar, 1886, and cone 
tained a provisien that they vere conditioned upan the “sound 
hesith* of the apolioant at the time tsa sclicies cere ieaued. 
The defense wae that at thie time the fasured was saffering from 
a tubercular condition and other serious sileants, whidh fact wae 
knewn to her. There was some evidence tending ta whew that she 
had been a patie at the Geck county hesoital fer o time in 1926 
prior to the date of the policies, The inaursd wae taken te ihe 
Geck ecunty hospital in kay, 1927, kere she died the fellering 
July. Or. Speed, whe exsuined the petiont, testified that she was 
wuffering from “eultiple fistulous openings araund tha butteoeks 
and the genitals, and a deesyed bone in front’ and that “there was 
& pus disebarge coming out ef several asertures,” She dooter 


Was suked to testify as te wnat the patient Sad teld him ecncerming 
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her case, but objeetiona were sustained, the court saying: *The 
rule is universal when «a pereon is dead Ker lips are eleged fer- 
ever to deny anytuing that may be ctated that they wald." A Dr. 
kead attempted to give similar teatiseny ae te what the patient 
had to16 the docter concerning the history of her gape but ebjee- 
tions were suatained, 

gach testimony was ecmpetent. The doctors vers not 
partise in interes? and sheuld have been permitted to taetify ae 
te Getiversations with the insured touching her knowledea of ber 
aondition of health at the time the policies were issued. Pesrin 

industrial Beard, 234 Iii. 96, 94. Thia naint 





is net controverted im plaintiff's brief, 
fer the reasons above indicated the Judpment is re« 
veree4 sant the ¢ause reasnded for another trial. 


REVERSED AD REKANTRD, 


Matchett, ’. J., amd tttomner, J., concur, 
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BA, JUSTICE BeSURELY DSLIVZERED THE OPINICN OF THR CoURT, 
PlaintifY nad judguent by confession on a Lease for 
3187.5. Unen ection the Judgment was opened and 4efondant vas ale 
lowed te defend, Defendant filed a slain of set-eff, claiming 
damages by reason of the tursting ef some pipes anid the consequent 
damage to defendant's goods, Unen trial by a jury the issues vere 
feand ageinat the olaintiff and defeidant's aseteaff was aliowed in 
the ews of $444.02, From the juigment for this smount against plsein- 
tiff he appesia, 
it is the ruie in this state thst in a aetion fer rent, 
Lessee'sa reeovery fer breach cf covenant by the Lessor must be by 
way of reecupment and ie Limited to the saount of plaintiff's claim, 
Rubens v, Hild, 213 211. 523; Bright v. Lattin, 39 SLi. 293; Seize yv, 
Stafford, 284 111. 610. This is admitted by the defendant in hie 
brief, but it is argeed that this being a fourth clase case, as ¥rittien 
pleadings are required aid the ease is what the evidernee maker it. 
This may be true as te the character cf action but it dees net chunge 
the rule just steted. The eases cited by defendant are net eontreliing. 
Host of the cages cited have to de with the form ef the aetion in fourth 
glass eases. In nene of then do we find anything te tudicate that the 
established rule with reference to resousment in landlerd and tenent 
eases has been changed. Ag was aaid in Seige vy. Stetford, supra: 
*The tenant has hie ontien te resert to hie reviedy by reecupe 
ment when gue? for rant, or he may maintain an indenendent actien, 
If he resorts to reecupment, the rule in that cage is thei he gan 
only reecup to the extent of the amount claimed fer rent, but can 


net have judymoni for any excean that his damages may exerced the 
rent due.” 
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Seetion 47, enapter Lid, Fraetice sagt, ise not aoplicable, 
Sisime for ubliquidated damages cannot te made by the lessee by way 


of set-eff, as they were ngt cenneate?d with the denanad Yer rent. 


Poppers v. Beager, 35 111. App. 19, and cases there cited. Alse see 
frumsn v. Heiss, 175 21. App. 351i. 


The evidence sahewed «= provision in the written lease that 
the leasor should at the comencecent of this icase and aS seen s8 
peesible make certain repairs ineiuding the placing of tae plumbing 
im good condition; alse there was evidener that the lessor did net 
repair the plumbing and that beeause of thie the viges broke eausing 
a flew of water damaging the merchandise ai the defendant. 

Plaintiff argues that by the terzs of the lease it ie pre 
vided tiat the ikesesr sheuld not be liable fer damages secasioned by 
the breaking of plusbing. We do net think this clause preteecta the 
landlerd against damages caused by his failure te keep Bie agreeeent 
te put the plumbing im geed repair before the term of the leage ¢atie 
wenced and before the tenant ceeupied the presises, 

Compisint is made ci the renerks 6f the trial dudge. The 
court inquired of plaintiff #hile testifying, *Se yeu know of anything 
élear in yeur own mind?" This is properly criticized as tending te 
ridicule the plaintiff befere the jury. there were alae impreser ree 
marks by counsel for defendant which eheuld not oceur at anether trial 

We think the inetrustion te the jury which ststed as a 
faet that the plaintiff asd undertaken te pat the plumbing in good 
werking condition at the comiencenent of the Leuse, “but Rae failed end 
nRegleeted to do se* sheuld net have been given. 


Fer the reasons indicated the judgment sheuld nat be pere 
mitted to stend, and it is reversed and the cause resanded, 


REVERSED AND RERARDED, 


Satehett,P. J., and O*Cenner, J., concur. 
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About 4:30 o'sieek in the evening of Oeteber 31, 1927, 
Jeanette Eeketein (hereatter ealled plaimtifY), then nearly sixteen 
Years of ace, War strusk and injured by one of defemdant's taxie 
esate. Upon evit fer daweges she had a verdiet and Judyment fer 
$6,000, Befendant anpesls, 

the ageldent happened in Chigage om Cleers avenue, 
Whig rune north avd south, nent Daypole avenue, ab intereeeting 
street rumiing ¢apt ond went. There are street gar tracke on 
Gleerso. Pisiniiff! wae riding with her brether, Lemry fexstein, 
who was dxiving, amd bis wife is an eutcwebile geing avuth an 
Gieeoro everue, They stepped near the want ewrh of the street 
eeprexiostely 240 Feet worth ef Saypole. 1% was dalleween night 
and plalntist left the eutemobile te ereas ever tu the onpoaite er 
east side of Gieerg svenue to tay acme Plashlight pewder at a 
photegragher's shep whieh, the brether testified, waa about 17S 
Veet nerth of the olage where their autemobile wae atanding. As 
she Wan near or ersgeing the nerthbound street ear tracks, she 
wae struck by defendant's texigab, goimg merth. ter right enee 
wae injured, 

the Yovralon of plaintiff’, eaapverted by the testimony 


of herecif, her brother snd ble wits, waa that plaintiff etepped 


between the etreet ear tracks to vornii « nerthbound touring car 
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te pane; that folliewing it wae defendant's ceb whieh, Just before 
4ti resohed tiaintiff, swerved to the nortavest in an atteapt te 
gut arcund the touring esr om the icft; that wie cab strack 
gieintiff eed threw her gight or ten Peet in tue aie. Er, soxstein 
testified that efter plaintiff wap struck the cab aoniinued fer a 
Aistemoe of about 100 feet befers it sateoped. If wlaintiff was 
truck by the front (as indisated by the evidence) of » rasiéhy 
moving sb going im a nerthresterly directien, we would naturally 
excest that sh4+ would be tarown im that dlreetien, but all ef 
plaintiff's witnesses say that she was tarewn to the east side 
of the stir¢et. Ree. texateia taatified thet when giaintiff wes 
etrack sus wag Peiatively aa pear the east side af the street ag 
the withese and her husband were to the weet aide of tae street. 
Ag it is eenoeded thal the automobile im which plaintiff kat been 
riding was gyninet the weet corp, thie would plage plaintiff near 
the eaet curb #hen whe was etruck, FPisintiff herself teatifled that 
shen she was ctruck she wan right near We curb on toe eumt wide 
or the atrecst. 

the Lisbility ef ¢efendsni wae predicated upen the 
madsen ac unexpected everving of defendant's esh te the left, 
giviking pisietiiy e@ ehe wee steomding between the etree oar 
tracks, tut thia ie incuneiebent wits the teatimony of pisintiff's 
Witnesses that she Was near the «ast side of the street when atruek 
er that che wae tarewn to the #agt side of tie street. it is dif. 
ficult te uwideratumd hew she vas thrown tewards the euat by a cer 
geing northwesterly, 

the passenger in defendant's cab testified thet it was 
traveiing in the street car tracks at the time of the sesiféent end 
#14 not ehange ite course but remained in the tracka; that Juet 


before plaintiff wae hit it was traveling set sere than % niles 


an hour, ond the witness saw piaintiff run "blindly" serces the 
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etreet, not leoking in any direetien; that when the cab wae abowt 
18 feet fron her the 4river put en the brakes and the teak ctooved 
just as she fas etruck, The taxiesah driver temtified substantially 
te the aame effeot. Their testiaeny -as euyoerted by «t Least three 
witnesses whe elther saw gleimtiff struct or saw hey lamodi ately 
thereafter, All theese eitneeses sey that efter she wae etruek she 
Was over on the east eide of the street. They eleo deny that after 
ahe wae struck she was threwn into the sir er that the texleah ren 
pset her, 

there vere ether ingonsistencies and eantradletigna in 
the testimony en toth sides. The ease was tried in « eorfuging 
manner, WUnianertent objections ta testimeny were ecnetantiy ws44, 
and there was #0 madi talk by the reanaetive Lawyers Goat the jary 
could not ceseibly have had any clear cangeption az to Hew the ac 
eident happened, ‘he trish Judes frequently adimemisied the atterneare 
and suggeeted that they refrain from talking at the game time, We 
are pat guntent to let tiie judgment reet upen thie reeord. lise 
bility for megligenve onerged muet be orewen by the prepencderence 
ef the evidence; 1¢ is not eutficiunt te estabiiah bile to presen? 
@ mage 6f ineconelatent and contradiectery teetineny te a jury end sek 
it to suedaleate wid guess ag t6 the fuete. 

By the second count of the declaration plaintiff’ sought 
te allege that the injury was inflicte4 ty the wilful and wanten 
éviving of defendant's esb, The court verbally sustained deTendant 's 
motion te Aieeies a8 te thie count on the ground thet the evisence 
aid not temd te euppert it, Thie ruling wae creper. “Sewever, sha 
defendant treodered « written lnetruetion that the fury should fing 
the defendant net gailty as te the segend sount, the court warked 
the some "“refueed" and 4id not give 14 te the Jury. Ye tiink the 
refusal te cive this instruction wee inowaletent wiin the prier 


ruling and eProenseus, 
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it te argued treat the ceurt ruled improeneriy opes the 
adwigeibility of ewidernee. aie grebaliv ie true jo @ tePtain ese 
tent, the reecrd4 chews comstant ebjeeticns Br beth sttorneye and 
much ef the reeerd le takren up wilt: apliesuiee betweda comrt and 
the reeneetive attormeye, Best ef the obfeetiens ere trivial and 
ealy tended te snnfuse the fary. Ye make the seve geneeni wlth 
yvelerence to the retearke of bots sttormeye, 

Gompisint io made se fo the Fuling on in@ieudSione 
bat the briaf af defendant doom nai Orenant thie cetot so thas at 
may Peeelve prencr cumadderation. Tha krie? sravante tae matter 
thug: ‘fhe matter of inatrustiona, Under thie aAukiing we oreup 
points AKL ta 25531 of the brie,” Them Sablers a running eommene 
tery usen 4 large number ef imatructiong, referring to tae by 
Bumber anly and vith general ard sei aceeifie eriticigas. «A typiesi 
eriticien fs; “There in fo good reseom why etch: as inwtrogtion 
eheuléd met be civen te a fury comeidering teie kind of a case. * 
This is ef ne sasiviance t. the camrt, @riticlans of ineteucbious 
in the brief aheul4’ copy the instrietien id woint cud wrrere 
specifiesily. 

Ferty instructions were prearcted to the court. Bany 
of tham are long sid invelved, A shiliv. deever could arrive at 
an understisnding of them only by ietenece on¢ oeelotiged etudy. The 
deeigive Leeue in shite qose war wirtuslly eae question ef gaat, and 
guch «a number and kind of inetracticne vere net neeeeoary. een a 
gegen? trind they shewld ba shorter and Fewer Ln masher. 

It ie etated thet the verdiet ef 28,060 de excessive, 
eoneltering the cherseter of plaimiiff's ingjurtes, thle aay be 
oc but the matter ie not argued im dafeuigat'a trier so taas we 
gan arrive at any well convidered cenclusien toareen, 

@e agree with counsel fer plaintiff in Bie sriticims 


or 4efeudantts brief as 4ieresardine hule 19 of thie court. 
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Tae eese shoul’ be retried eo as to nresent the foete 
ae simply se eossivle to the jury sud net as a contest im scar ing 
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REVERSED ARDY REMAM ESD. 


Matehett, 2. J., and O'Csmner, J., gomevr. 
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Plaintiff, sm employee ef defendacte, broagh$ salt for 
unpaid commissiona on sales ef raga sad upon trial bad « verdict fer 


$6268.22. From the Judgment taerecn defercanta a 





shi s eontreveray raises enly tee questions of fast: 
(1) Yas olaintiffta eumpensation tc b= a semigisecion of 20% on seles, 


Plaintiff teetified, ar « subary of $25 a week, ag dePendant 


‘Bedrosian testified? . {2} Gag the Judgaomt preperly against beth 


4eTenctante? 


AS t6 the firet goint tne jury eould eroperig eomelude. 


tae 


that plaintiff, em exserienved mam in the rug tuaines:, Bas requented 

by defendasts te take eharcze ef their stare in Gsx Park, whieh by the 
defendant 

death of{/fedian's brother hed been Left wiiheut = saleguan in shares: 


that £4 was egreed te pay plaintiff 207 an the auount of eales smd he 


.wenid be allewed te 4raw goney on account from time te tine ts meses 


his euergemey exoemses; that he mevrer drew frou the firs the greater 
portions 6f his eommierzieons s2 he and tne €efecndamt hedresian were 
@cusine, and for thie reaasem Be dic net Bx€se the gugmeni ef the exe 
miesiona; subsequentiv he deserded seyment three er fear tines bat - 
Was teld By Pedion ta “try to get it if you esm.* Although there was 
teativsny tending te diapute tas teres of euploynent, yet the jury 
Who eae end heard ths sitnesses sd¢coted the slaintiffte version ef 
the transaction, and we canvmi say that this eonelaeisu ia man it eat thy 


ageinet the wefcht of the evidernse, 
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T¢4 is argesd that ¢+fecd4aste are sat fJointiy liable, 
that Bedrosism vas not a seartasr sf Pedisn, tnt Pedrosian hizseif 
testifi<cd thei ke Bnd been ageecistet with Pedien di the tug business 
fer six er seven yours ond that Se wre 2 gertner for shent six manthe 


before the case was tried, He slre etete? that in 1957 he wae running 


ee 


the Gsk Fark stere and wea to get Heo ef the orcfite after ¢aduct ing 


all expenses, it wae alse in evitdence that Cedian wan 113 abi te~ 
telly issapecitated and Rad sot bees in the tere fer sight or sine 
menthe prier to the trial, Plaintiff testifie? thai defendants! 
eerdsa read, "Vartan ¥, Fedian i Go. Grimtail Huge 130° Lake Otrest 
‘Gek Fark, Yii.;* that Bedresian gave him 10,0600 ef those earde eit 
inatructions te distribute then ts gustemers. Fren thie end other 
sirsucetunces in the cese the Jury sald peoperiy boliocre that de- 
ferdante were partcere in the taginess. 

S@ qauriot say thei the yerdist is manifestly against the 


Weight of the evideues, sid ise Judumemi ia 
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Batehett, *. J., and G'cenner, J., eter. 
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OF CHI CABS, 


WILLIAM BRIETZRE, } : 
Secellant. ~- ) 4 


MR. JUSTICES MeSURELY BELIVZERED TAR GPINIGH OF THE COURT, 


Defendant aseeais frem a judgment ef 55,000 entered 
upon the verdict of a jury upon the ‘rial of @ esuil in whieh plaine 
tif—f* claimed that this amount ef money had been left vith the de. 
fendant by 3. H. Benjamin te be psid te plaintiffs upon Benjanin'’s 
written erder, The suit wes originally breugnt against Prietske «nd 
the Earquetie Park State Sank, but upon trial by agreesent the bank 
Was dismissed and the cauge proceéded aginst Brietske alons. 

The statesent alleged tnat Benjanin was indebted to the 
Plaintiffs for services in the sum of $3,050, and that he kad en 
desosit with the defendants thie amount te be paid te plaintiffe apon 
his written erder, and that such a Written order wae given and eree- 
sented by slaintiffs te defendant #ithk requesi te pay the sum men- 
tioned, which wae refused, 

Ag there must be anather trial, we sheali refer only 
briefly te tne facts. in 1926 BSenjwiin owned some 213 vacant lete 
in Cniesage, Enewn ss lca preperty. Defendant was the sresai- 
dent of the Harquettg/State Bank in 1926 and 1927, snd in Septenber, 
4926, Armstrong anid Comred (hereafter calied plaintiffs) «slied with 
Benjamin at the bank end tried te interes: the bank in Benjexin'’s 
preperty. Erietzke told them that this preperty had already been 
gubmlited to thes: and that they could not Handle it because the 


amount of money involved was tco much. There were giher interviers 


and finally it =as eropesed by defendant ta Arustromg trat if Arme 
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stromg ¢oul4 plan a beam low enough for him ta consider they mignt 
fork a syndicate to buy the lets, Aruatrong and Bnejanin te be nene 
bere of this syndicate. Plaintiffs testified that Srietake inquired 
of thes what their interest in the satter was aii wae infermed that 
they were expecting s 33,000 commiasion. Ultimately, in february, 
1927, the preperty was purchased by the syndicate, the sembere of 
which were Senjasin, Araztrong, a Sr, Utegh, s &r, Reedy and a Er, 
Willard. The mexbers of the syndicate were to centribute $5,000 
apiece, plaintiff Armetrang agresing te contribute his share. How 
ever, arsetrong failed te de this sad drepeed ext 6: the syndicate 
and his share was taken wp by a or. Hhitenman, whe then became & sem~ 
ber ef the syndicate, Srietzke paid Henjamin fer hie interest in 
the sy@dicate. 

Defendant testified that he had ug money on deposit or 
under his centrol beletiging te Benisain; that on Saren 9, 1927, 
plaintiffs presented a notice in writing demanding the payment of 
$3,060 alleged te have been Left with defendant by Benjaxin, but 
speeifieally denied thet st this date he had any meney oF Had unser 
hie control any funds belonging to Benjamin; that thie Was the firss 
time that he krew that plaintiffs claised any mui ef money as com~ 
minasione en the desl. This is disputed by plaintiffe. 

Ag it is mot dieputed taat defendant had in Fetruary, 
1027, paid Benjasin in full fer defeudent's interest in the ayndi- 
eate, it is higsly imerchable thet defendant then had any money 
belonging te Benjamin to be paid te plaintiffs tuereafter. Ate 
tached to plaintiff's decand presented on March 9, 1927, is ehat 
purperts to te an order signed by Benjamin dated Recenbar 16, LOSé, 
airected tc the Barquette Park State Sank, There was no order from 
Benjamin on the 4efendant and, ae already stated, the bank was 


aigmissed from this suit by agreement, 
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Trere wae also in evidence « sentract dated kevexuber 20, 
1926, signed by Arastromg and Benjacin, directed te Brictske as 
agent, requesting and empheying defendant ta muke the necessary er- 
Tangesente for the purchase of the preperty end giving defendant full 
authority to represent Benjawin and Arsetrong in the tranasetion. 
Thies eontract reeites that defendant is te pass upem #1) tranesetions 
as ta value, price or exenange of the eroserty and “our interest in 
eaia property at all times shell exiy be in propertion to the eer- 
tifieate of indebtedness held.* There was other and ecntradietory 
evidence intreduced, 

@e toink, hewever, that the reserd faile te shee that 
éefendant Bad in hie possession the $3,044) in question given him 
by Benjasin to be paid te plaintiffs, and fails to show any written 
erder on defendant by benjawin directing Sin te pay thie sum to 
plaintiffs. These are essential allegations ef pisintiffs' state. 
ment ef eleim amd the evidenee falled in thie respect. 

Defendant was asked as t¢ Whether the sgreement ef Kover= 
ber 20, 1926, signed By Benjamin and Armstrong, "as the only contrast 
with reference ts the matter, Objection ts thia was gueteainsed by 
the eourt. Te think the witness should have been permitted te answer, 

She court aleo improperly sustained an ebieeticn te 
defendant's Exhibit 3, which is a letter from Senjasin to frictzke, 
dated January 19, 1927, in whieh Eenjamin «tated that he had employed 
no agente whatever te negotiate the sale ef his areserty ner any sub- 
agents. This letter wae important ae tending te supsert defenctant’s 
testimony that before the final settlaxent with Benjamin in february, 
1927, he had preeured a signed statement from him thet there were ne 
gutetending claims for commissions. 

If this case is tried again, the tustimeny ef Benjamin 


should be procured if sessibie, 
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We alec think the lustructions were migleading, The 
courtinstrueted the jury that this was 6 suit browght om an agresuent 
with Benfamin to pey the plainiiffa 635,000 fer the sale of bis prope 
erty en? thst Benjaain had 6m deposit im the Lactate /atate Bek undey 
the eontrol ef the defendant the sum of 55,600. This wae a etatement 
ef facte te the jury abeut esich there was oonflieting evidense, Arm 
strong testified at ome time that he was getting @ 23,000 eomed asien 
from Benjamin if defendant was interested in the pronerty and at 
another time testified that ce was getting ehares in tha sytidicate far 
hie commiseicn. 

Defendant requested the court to instruet the jury, is 
substance, that ewen if they bellewed there waa an agrresient betwemm 
glaintiffs and Benjasin whereby benjamin was to say the slaintirfe 
$3,600 for their services and that defenitant had money belonging te 
Benjamin in his possession and that defendant was metified, ae alleged, 
om Kareh 8, 1927, ts pay such money to slaintiffe, yet if defendant 
“before such netice had paid owt all the soney in his possession bc 
igneing te Benjamin to him sn hed reeeived ne notice before sueh pay 
ing, thei defendant would not be liable to plaintiffe., ‘thia inetruae 
tien was refueed. As detendant had testified that he Bad gettled in 
full with Benjamin in February, 1957, and newer had any setice before 
Bareh $, 1927, that plaintiffs «ere claiming money as wersissicne, ve 
think defendant wae entitled te have this instruction given te the jury 

Plaintiffs’ brief wakes the soint thai ice biLL ef ex» 
sevtiens shews no motien fer naw trial nor in arrest ef judiment. Bee 
fendant hee filled om additional reeerd in thie court ahewing that the 
bill ef exceptions was crwperly eerreeted in this reepeet. 

#er the reasons indicated the judweent ic revereed and 
the cause remanded, 

REVERSES ABD KEXMABDED. 


Katehett, P. J., amd o*Conmner, J., canmeur, 
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Ba, JUSTIGN MeSURELY DELIVERED THR GPINIO® OF THE COURT, 

Fliaintiff brought suit claiming a baianeces due for 
wages on hie centract eof employment by defendant and upen trial 
had @ verdiet end Jucgment for 9940. Defendant aperalin. 

fhe question of fact presented tu the jury fer ites 
aetersination was whether, ae chained by paaints 2 , he wag te be = 
~ Gonparested at. ‘the rate “of $70 a weak er, as claimed by defendant, 
at the rate of $60  weok. 

Yue Jury could properly believe that olaintiff was 
firet espleyed by 4efentant in Kay, 1921, as mo saissman at a 
saiary of $40 « week; esubsequetitly thia @as inoreasei te $80 « 
week. In January, 1927, the credit man of the defendant, whe had 
been reesiving $160 a week for hie services, wae Leaving ite ame 
ploy and the president of defeniunt eumpany made the proposition 
to plaintiff that, if ne would take om the duties oY eredit man 
in addition te nie wsrk in the seies deourtiment, defendant would 
pay him $70 a week, Defendant's president sise requested olaintiffr 
net te ecllee: the whele 376 avery week but to take $60 & week, 
leaving 910 te secumulate, te be pid at the and ef the yoar. 
Plaintiff thereugen teok over the sesitien ef eredit ean in addition 
to hie werk 6 salesman and retained both pesitiens witil duly 27, 
1929. At the end of the first year, when viaintirr asked fer $526 


whieh revresented the secusulatione of 916 a week, he was paid 


$400 in inetalments ef $100 a month, Defendant teatified thie 


* ; RP RRS 





oa RIMAR oh FaRAR 
#5, ea ee Shearer ih 
i wy 
4 », ee? 
4 
* 4 & ry went at Rena? . Gea dsi se aay 
3 i , Seigsiegria 2 
eee) 2 S we gi { 2 Sided Seiagerd, 
j a r “ ay 3 en = : 
Ky I \ % + 2 eer 





Ak) SO WHTELSO HT CERKVETM TUN avew RDLTOUE . he 
ay" igh gee: hath aa Siow Fxlaaot ¥E) Marah Le 


% 


saernt aoa Ses Fete ine tee yl fem aee tga ha ee Speed we mea  aopee 





Sam hee te Gh eel Pamaghert, Bate sate & bes 


ait “et wrt, eee od Be tanewrg fon't, te an tami ag? 


ut 


ue 8 ‘gee 28 a Labeda on bante ile an EMS hor mae awh damdewe deb 


wats: 








Seuekier tet at nae, 't0 ‘faor a @ ure ‘ke aoe att OY “bode atensd 


heW & pag. te ater art de 

GRY "i tigtiete tans avelinl wieqery binee we, eee | : 
e 8% ayoas Lem «RSE dk at Feed: wy te et peretane yy ft 
g S88 at Acanataas sao ReAY Ve tebe de iaer # one So emake 
Faas ante dawns tom yay Fa BN giawir dé vwerer erataa al now 
was OER yasvant gar ,wonivtes aba maya Pere a vere wes Shvdousr sod 
Rneld fsiowaae Balt baa eve een at any S enies ‘ts iron a a aid “Seen were 
tint: CLdeis Loe on sia Sas Be soled wdengw hes th atan$ ‘Pt Loatate ag 
b kisi faghuster tau raeees doles ant ab ditow eb o¢ aght Hehe at. 
Maia ie Sasieg sipiers aoe Ae Srichiance a! Sashiie ted erry & gre we bet ae 


,diee a Ged giad ae day Beer qtewe VEO edeiw geht tows het ae Se 





cad ae “be Sas are go Seay wd ae da Loouieom of. one yarewet 


Aish 





sted 3S bdeas sid seat a Sibone ie rab Feeuy “eas ewe aod aoqunnese etane st 


8 ydel Sita aaode, Luwioes £a ont hagitetox eae pases cag, ae stew whit 8 
OS) we Aodan Btanleie apeiw ,sasy vers’ eae Ro hee au? #a | te OK 


iwy taw at ,icewr « Cho ‘te, aHeliaGenwoon ome boduowerco'® debe 


pias bedntyeed gaehes tel  .aetaoia ® OOL% te egneeladenk ak COE 


$400 peyment ever and abeve $60 a week wae e bonue. 16 was in x¥he 
denee thet Bo other seployee erat had received a benua from defande 
ant. The jury could properly bDeliewe plaintirl's vereion that this 
$400 payzont waa not « bonus but was om eccount ef the unpaid sortion 
ef the salary due bim at the rate of $70 @ week. It wae siee in evie 
denee that defendant characterized pialntiff as "the greenest and 
moet inexperienced man* it ever had, The jury eould conclude that 
ti was highly feerebeble that the enly employee toe voom defendant 
would pay 8 bonus would be such am inexperienced man, The jury could 
aise comsider the fact that the eredit man whe preceded plaintilf 
in the position reesived $100 a week aid plaintiff wae net enly ger- 
ferwing the duties of this pealtien bat ales theee ef a salesiat, #¢ 
that it would be reasonable te exveet that glaintiff would reeaive 
at least $70 «2 week, 

Plaintiff? st ene time leaned defenmiant 91,000, and on 
October 30, 21025, defendant paid $356 on acooun? af tude lean and 
alao gave twe extension notes, ene fer #301) due wix months later 
and tae other for $350 due one year after date, defendant reseiving 
baek ite original $1,600 nete, Gefrendant effered in evidence ites 
gheck dated July 28, 1929, for $560 to the order ef plaintiff, which 
bere an endorsement by plaintiff as foliewe: "$360.00 Fayuent of 
Bete ond 960.00 salary.” the court sustained an objeetion te this, 
We think the eourt ruled improperly in thie reapect but do noi ucn- 
sider that the error compels a reverpal., The polet sought te be 
made by gefeniant is that the eidersement amowited te on sdadesion 
thet plaintiff received $66 a8 @alsary. Thais evidence wae nerely 
ganulative, s@ olaintiff testified teat he sa@ been paid at the 
rate of $66 a week and wae eentending thai there was a balance due 
him of $190 a week, Swen if the eueek bad been adudited im evidence, 
the endergenent by plaintiff would have dene ne mere than corre borate 


hie testimony in thie raseeet. It is nat every error committed woon 
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the trial which recuires nn reveraal, 

The record ae a whele esply Justified the verdiat 
returne’ by the jury, aid indeed moe other verdict could properly 
have been returned, The jutouent, therefere, ls alfiraed, 


AFFIEBED, 


Zatehett, . ve, and G'Concor, J,, concur, 
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BA, JUSTICE O'COSNOR DELIVERED TNE CPIBION GF THe COURT, 


Sy this appeal Louise Tilsen seeks te revere@ an erder 
antered by the Superior ecurt af Cock county on Sevenber 1, 19%, 
by whieh the eourt refused te hold Frank ©, Yilsen is eomteupt of 
gourt for failing to pay alineny. Ver the purpose ef this decisions 
we shall assume that the order is am uppealatie ome, a8 it hag been 
treated by beth partioe in this sourt. 

While the reeord in somewhat eonfused and the erders 
entered by the esurt are, to say the Least, anbiguous, the facts 
are susumed by both opunsel to be that im 1922 Frank E. Bileen filed 
a bili for diveree sgainst his wife, Loulae Pilsen; that im 1923 
ehe filed o erces-hill praying for « diveree en the ground of de» 
aertion, either oi the bllla ner the enewers ure in the reeord. 
On August Ird an order wae entered by *hich Frank ©. Vilsen was 
erdered tc pay ten doliara weesly salineny pendentie Bite fer the 
support of his wife and miter child, whe wae in the custody and 
eontrel ef the wether. I% speears in the reeerd that about a 
wonth later, September 12, i923, an order wae entered finding that 
Frank &. Filson was in default in the payment of alimony in the 
sum ef $55, aid he was aéjudged te be in sentexpt of sourt fer 
failure te pay this meney and “fer failure to resyend to asid 
Rule.” Am attacunent wae ordered issued. Four menths Later, 
Boveshber 1, 1927, on order was entered, *that the sttachment of 


Frank &, Vilwon be quashed an4 the sald Frank 2. Fileem be rel eased 


from eustedy on the payment of tne sux of Two Hundred ($200,00) 
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Dellare in settlement of temporary back alimeny, and in furtherance 
of agressent made by sald parties hereto, it ie ordered that Frank 
%. Vilech pay to Leulse Fileon the sum of Twelva Dollere and Filty 
Gente ($12.50) en Beonday of each week, the firet payment being due 
en Zov. 7, 1927, until the further order ef this court.* Un the 
game date Drank HE. filacn gave bond te the sheriff in the sum of 
$2,000 conditioned that he would net depart from the jurisdiction 
ef the gourt, About a year later, kovember 146, 1928, the divorce 
sause came on for hearing, complainant act avpearing. The eourt 
heard the evidence, awarded .oulse VWileen «a diverce se prayed fer 
in her ercs#<bill, and guve ser the suetedy af tre miner child, 

and 1% wae deereed that Frank %. “ileon pay $4.00 a week alimeny 
fer the suppert of the child, ond slee pay & dental bill ef 215 

a wenth for services rendered by @ dentist te the ehild, wmtii the 
work ahowl4’ be completed, in the evidence taken en the diveres 
heating, a eertifiente of which appears in the reeord, Loulee Filacn 
teatified that ehe snd her husband had agreed thet he fas to pay 
$68 a week for the support of the ouild and that it was ales agraed 
that he would pay the dental bill abeve mentioned, aud she further 
testified that she was satiefied wiih tais arrangement wid ihat she 
wae not asking any elimany fer hereelf, 

About a year afterwards, November 12, 1629, a petition 
appeare in the regerd waich vse filed ty Leonies Wlisen Burke, and 
it seems te be anwuned that she was the former defendant sma eresae 
ecompiaivant. in thie verified petition it is averred that in 
Bovembor, 1927, frank A. Wilesor paid $200 “en beek slimeny teen 
due," whieh wae then about $2,200; that there ie 54431 due 21,888 
for tack elimeny, wile: she asa demanded of Pronk ©, Wilesn, and 
that he hee refused to pay it, Un the same day that the petition 
wee filed an order appeers in the recerd by whieh the chanweiler 


purnertea te find thet Frenk R, Vilecn was in arrears mere then 
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$2,000 back alimony. It was ordered that Be be required te answer 
the petition and show eause why he should not be punished fer cone 
teapt cf court for refueling tc pay the claimed slimeny, fwe days 
Later Frank &. Wilseen filed hie esower, in wile: he eet up that all. 

of the back alimony had teen settied upen payment ef the $200 Nevember 
1, 1927, os apresred from the order of the court above quoted, i; 

the sume day the order wan entered which states that the matter 

game on for hearing on the petition and spewer anc the aourt dae 

nied the petition. Thia order ian the one appealed fren, 

It seme rather anomalous far an order to be extered 
upon the filing of the petition im whic: « finding 1s made that 
the defendant ie in arreare of pore taan §2,500 in aliveny, beau 
fore he has anewereé toe petition, aid then twe days later ve 
find an order wiich is in effect that be is net in arrears ab ail, 
Gbviewsly, the first erder sheuld not heave been anteread antil a 
Rearing was had. 

Ve think it avpesrent from the reasra that when Frank 8. 
Pilsen paid the $200 en Kovember 1, 19°27, by agreement, as the 
order states, it wag im full ef all alimony due un te that time, 
thie is bernd out not esly by tae reeeord «hich #e Aave abeva ree 
ferred to, bat by the desree of diverce, where no mantion is aade 
af any baek alimony,and tae cemplaliant testifled in ner een ae 
half that am agreenent hed been entered betveern hereelf and her 
nusband whereby ae wag not seeking any alleony; that he agreed te 
pay $8 a week for the susgert ef the child and te pay the dental 
bil2. Ih ia perfectiy ebviowe thai this elaix fer alimony ia an 


afterthought and ian entirely witheut merit. 
28@ evder of tae Guperior sourt of Cook eaunty is 


affirmed, ANPIRERD 


Belurely, *. J., end Eatehett, J,, concur, 
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BR. JUSTICE O'CCEROR DELIVERED THF OPTNIGE OF THE asuRe, 


PLeintirr had Jud, ment by sonfession entered against 
ane defendants fer $3911.40. The suit was for rent elaised te be 
due according to the teres of the written lease entered inte between 
plaintiff se landlord and the defendants as tenants, at $650 a 
ments wlth interest and attorney's fees, Gm motion ef the defende 
ante the juigsesnt was opened up and they were given leave te defend. 
Shey filed their affidevit of merite, end on a hearing before the 
court witheut a jury the juteent by eonTessien “se eenfirmed and 
the defer jante appeal. 

the facta, #@ fay ae it is neeeesary te state then, 
are that plaintiff ae lendlerd leased te defendants se tenants 
eertain oremises whieh were being used by the defendants Yor garage 
purposes, The lease wae assigned by the tanante en tro 4ifferent 
eacasions to two different parties whe conducted the garage fer 
eertain periods of time, The agsigneent of the lease by the ten 
ants Was consented to by the landlerd. The twe assignees of the 
jeagse fell bebind in the payment of the rent and the preniees were 
finally turned tack to the orlginel tenants, who reeecoupied them 
and have sinee paid the rent as it fe11 due. The inetent case vas 
brought to reeever rent which acerued while the avalgnees ef ihe 


Lease were im oes¢edsien of the presises, 
The defendanta in their brief make but ene point, and 


that is that there was si accerd and satisfaction, as shew by the 
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evidence, which was that they fron tiae t: tine aent plaintiff ehoake 
Ter the rant with seesepanying Leticrs stating that the aheeksa were 
in payment of tha rent te date. Ag miated, while the defariants 
make Gut safe geint in their hrief, Ghore are 9 number of painta sade 
im the arguceat contrary to Rule 1f of thie asart. Nor le acounsel 
for plaintiff witheut fault tm thia reanent. An ezesination ef Ala 
prief diseloses the fact that no atteapt was made to “ellew Rule 1. 
We think it clear that there was me segord and astiefnetion bacanre 
there was no Bonn Fide ¢ieoute between the porSies sa ta the aeount 
aus. And unleas there ie suss a bona fide Atapute, the risihing ef 
eheoke with letters as shove aSated, 414 not im lew sacunt to en 
accord snd aatisfaction, 

The defendante further esntend that the Judgmens is 
Wreneg a63 shoulda be reversed because whem the gerignees of the Lease 
were conducting the gersge the Lendierd azteréed the time ef nayeent 
ef the ramt eithewt the consent of the deffevdantsa; snd it seema te 
be defendanta' theery that when the lease was artigned the tenants 
in the lease became eureties for the asalguece whe ware eccupying 
the premises, Eo sutherity is elted te suetain this esntentien and 
we think it ebvisus scene car be found. The leass exuressly erevided 
that the tenants might agaign the lease upen the exvress eonditien 
that they remained ilable fer the prompt payment of the rent. There 
is ne merit in the point made, 

Befendants farther eantend the facdscuent is erence because 
it was orally agreed hetween the parties after the lease had been 
assigned as above stated, and after the aseipnese vere tesind in 
the payment of thea rent, that if the tensnts weald repoesrsas theme 
seives of the preaises and pay the rent from that time on, plaintiff 
would waive the back rent ‘me from the sesignees of the lease, They 
offered evidence tending to shew these facie, but the elaintifrs 


offered evidenee in direet apsesition. and it is obvious that we 
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would ret be werrmnted in holding that the Tincing ef the court in 
faver of plaintiff wae ogeinet the manifest weight of the evidenee. 
Tse Judowent ef the Munieipal eourt of Chieago is 
affirmed, 
ASOT REND. 


Batenett, P. 3., amé Hedereiy, J., concur. 


\v 


a2 snes ede Te gatoett add tenes Sede 





hi Aodter ter Sa dou Diewe 


-ORaetivs off ta Pie lew yee tiene ars 


oe 


chiheyet saw Tilemlete oe SRS 
yh spemin? to Pisum Lagi ton ade Ye dnemheh adh 
| ed . 


aT TEA, 


ao SAMAR 





34199 y f P 2 


# . 3 es 
w i x Rt 
% er 
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WR, TUSTICE O'GORNOR DELIVERED {HE OPINION OF THY GOURY, 


Plaintiff trought sult against ithe defendant to re- 
sever $385 claimed ta te « balanee due for freight, desurrage 
aud ether transportation cuarges in transporting a ear of onigaa 
frou Corpus Garieati, temas, via Chieage, to Detreit, diehigan, 
Thera was a trial before the court #itheut « jury and a Finding aa 
judgment in plaintiff's fawcr fer $356 snd the defendant sosesia. 
Plaintiff’ Bae sesigned orese-errera, claiming if wars entitled te 
a& judemeat fer the full amount of ite clein. 

The record discleses thet om Kay MK), 1996, 8. FP, 
Lendon erned a e4fiead of euione ond ordered (nem shioned from 
Gerpus Christi, Texas, to nimeni?f at 8t. Lowle, bo., by the Texase 
Xexican Raileay Cowpuny, wodes om that date issued to hin ite 
willi of lading for the oniene., On dune 5th London erdered the car 
aiverted te Herwits Brotjners, CGhicage, ond om that day the Texas 
Railway ©o. at Cerpus Corieti iseved te London ita b111 of Leading 
te tramesert the ear from Cersun Christd te Chicago wie &t. Lewis. 
Frea St. Lovie the car wee traneserted by the ILlineis Central 
Railrond Company. 

in the bill of lading Londen 4ireetsd the esarrier net 
to make delivery of the eniens without payment of freight and all 
other lewfal charges. When the ear reached Culeagy Neorwite Sree., 


the coneignece, on June 9, 1928, gave wricten inetructions te the 


“ Saf eae 
ng gat tor Et Eee 
; ory hea 

‘nd job had 


€ 













g Eee, 
npc aa oe 


a 





Heamtums wader bs eb mt Bret 
‘key OaUs ah i Mae Bigs 





Saves Bs «a8 G 
a ee Mhosenle?® f° 
EVE wl Pla taee £. 


yee 





BP PP ES et, pt re 





Syae & SSTPeUy Bet 





See BOM Ee 
#8 dy Ad 





oan oF Pachpe?ah okt Asmscge Jha Fogweyd Bhs Ganka Th 


PASAY QZ. 





‘gdevi ‘et oath areated « «f af tuslets Geet terep 
guskts to tec a galirogeuerys a} eegtane sekvadvensaast $A B fase 
Metiekh ,Festiel of ,oger tal aly ,eoaet , Weise ae west 
fee uobkas « bee etal « teed be tive gh7 eawind Aekee 2 Ber eee, 
iow: thos leh ote fae BLE tet Koved a Ua bsadeda wh donot, 
oe feddtiae aur fh yalalele ,@xo%e-~uegds re tae Tisaiess 
Biwi BEL Va Pamomut bbe okt Tet Powembeh a. 
t .@ , B88 ,OR yeh aa tent? aoeutoshs irawoo ES | 

most hanes tile weds ieshte fee auddoe Ye Saadten @ Roi tebagl 
ogame? edt yt ,.08 ,oined J fe ifeewe of ,aemet , kde ta sagan 
wee wkrl ox Saamai owiah Gade oe ity Bet —— ater LS pee foam 

409 wat borsh oe Aoi. ee eh Oe .aGekew omy Tol gekiaet he ££ 2af 
Maree mths yore FR BG kg iiaatle La. pee oe pPietegh gt oetaow kb | 
giltet ty Shid afb opined oo foatast iacade augied ga .60 yews Lol | 
ting’ ,30 aby wegen of Sto inde ear ae woth tase wee Oca cued ne. 
SOePiry sit ont Lik whe vd bode oausan) gaye ten eno ated yee. sored 
a Soa thnary £ kat 

fan tebetae wii ne roee hh Mok ds Qeake l be @ itie mata ee 
iia bau #4hy » beog't ‘Ee doreniangag fawid le wae dam Mid "te. CRORE Kook ove ud 


2 BUT Kalatod mes JG hese T Ber} Gs ROE Het ecly ietwed wadeg 


ai? of sooltowtijanh eags deer wig gh et ‘yh ase ae i dill 1 bewoe ane 


Llidmeis Central ailread company at Chicage to doliver the shine 
ment ta the defendant, Feinstein, wad on the seme day Peinwiein 
wrote the Tliineis Cantrell Kallrosud company at Caivage as follawe: 
*terewith delivery order om PYRE car 6482 now ou tem track. Please 
aivert aume to Beieuk 4& bate, Detroit, Zienigan, via Miehigan Cent~ 
ral Ry. 1fth Street Gelivery» All charges te follow, * 

The car wae diverted ss per the written lestruetions 
by the Dlifjmeis Central A. H. Ce. to the Miehivan Ventrai #.R,, 
and transperted to Detroit, where 1% arrived at 7 3. m., an June 
Ll, 1945, ond twe hours later the coneigiecs, Kelesk & Kata, were 
netified., Uwe daye afterwarde Eelesk & late refused te secept the 
@niens and informed plaintiff ef this. The rejeetien by the eone 
signees of the oniona was en the ground thet the eharges were Kigher 
than gensignees had anticipated, ani they sugeested tus} plaintiff’ 
take the matter of the digpositisn 6f the eniens up with defendant. 
Om the next ¢ay, Jone L4th, glainidfY wired the defendant at thicage, 
eles agnding a wire te the Texae-Hexlean Ay. Ce. at Cormue Christi, 
netifying defendant and the Hallway cospany @f the refugal of the 
¢ensigness in Detroit te accen® ihe onieris apd asking for imetrige 
tions. June 13th plaintiff again wired defendant, lafersing him ef 
the ref¥ieal and asking for dnwiruetions, fwe days later olainiiffr 
at Setrvit wired Serwitez Bree., advising them of the eitustion, and 
en dune 22nd plaintiff at Detralt wired icadou, the original som- 
Signer at Serpue Garieti, ALi. the telegrane vere promptly reeeived 
by the gartios te whom they wore sent but pone oF then made ony 
ranly or gave any Inetractianse te slaimtiff as to wheat it should de 
with tie enione, June 26th, because the onions hed deteriorated, 
@laintitf seid them at s fair eale and realized $45, {he ear was 
partially unleaded June BSth ad coupletaly anleaded June 86¢h. 

At the through freight vate the freignh: froa corpus 


Gharieti te Setrolt sseunted te $460. The decurrage and other 
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gharces amounted io 970, making a tetal of $430, From this was 
deducted the #45 reegived from the sale af the éniens, isaving 
$328, the amount ef plaintiff's claim, ‘he court refueed te al- 
low jevurrege after dube lste om the ground that the plaintiff 
Rallread should @eve sold the onions esgomer, The eharges accruing 
after that date amounted te $49, whien itex was deducted fram the 
$226, Leeving the asount fer thich judgsent was eitered - $336, 

The feregoing facts were etipulated, It waa alto 
stipulated that a11 of the garriera 714 veil things required to te 
dene by them, se provided by the achedules of taritfe in feree and 
on fila with the Intereteate Cocmerce Commission and by the billie éf 
lading ant the diversien instructions civen; and that the desurrege 
anf truck eterace charges were in full force and effeet asd appiied 
to the shiweent. 

The defendent contends that there vere two contracts 
for the shipment of the ations - one from Corpus Christi te chicege, 
and the other, whieh wae a new contract of shipment, from Chieagse 
to Detroit: that the parties to tne latter cantract were met tue 
parties °o the first contract, and that therefore defandant was net 
tiskie fer freight and other transportation charges Trem Corpus 
Chriati te Chicago, but was liable only fer the eharges from Chicsage 
te Betreit, amounting to #82, 50. 

Waiie, as atated by eounsel fer plaintiff, there has 
beer some (ifiverence of epinion in thie wurt se te whether a gon- 
sieres who raconaigng a car and ordere it diverted is liable for the 
freizkt and tranecsertation charges ic the point of diversion, yet, 
both sarties in thie ease ecre- that «here a somelgnee reeeives a& 
shisment ant erders it reesssigned and diverted te another destinae 
ties, he is lisble fer ali tranapertatien eiarges. in these eiroum- 
etences w¢ shall, for the purpoee of deciding this compe, assume the 


lew te be as cectended fer by both garties. in this view of the 
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law, obviously the defendant, huving received the cor in Cnieage, 
Waa liable aa consignee for all trenevortation charges that had as- 
erued frou Corpus Christi te Chicags, and sinus he ordered the car 
diverted to Detreit he was sleo liahle aa consigner fer 411 trans- 
portation charges fram Chicage te that oity. ihe AeTendant heviag 
etipuleted im the trial court that ali of I sn were acplie 
gable, is net im @ poaltion ‘e shift his pesition in tuie court, 
and, ae he eerke te do, contend fer the first time that the tariff 
wrovisions, as etipulated, are not eontPoelliing. it ia elementary 
thet the sarty cannet take one poesitien in the trial sourt and 
afterwards change hie gositien im a ceurt ef revi ew, 

We ere aleo of the opinicn that plaintiff hee a right 
to assign crose-errorea eLthout ekjeeting or excepting te the judge 


ment of the trial court. ier, S93 211, 43. in 





that case the court eaid (py. 85); “the rule prevails in thie State 
by rearen of seotion 167 ef the Practice aet that an appellee may 
assign orose-errors in af sepeal eases wel theut excepting te ar ape 
Pealing from the Jjudgeent or decree or assy part therec?, where the 
dearee or Judgment appealed frem le net severable," and we are 
further of the opinion that the court should have allewed piain iff 
tee full amouns ef ite cisim. The bili of lading provided that *the 
carrier may in ite diseretion® sell tha sraperty to prevent deterio- 
Yation or further deterioration. This ia jiaeretionary vita the 
garrier. Hut in any event the delsy in selling the enione at 
DPetreit wae scumsloned by the failure ef the defendant te direet 
Pleiatiry what te do with the onions when he was notified by 
plaintiff that they head been rujected by the cunsignees at Detroit. 
The defendant, having mad¢ ne reply to the telegram sent it by 
Pieintiff’ for instxyuetion, ia im ne pesitieon te complain that the 
gale shoukd have been Bade sooner. 


The Judgeent of the Municipal court ef Unicage being 
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for tee aukil anu smquat is reveraed sad Judgment will be entered 
in teis court in faver of the plaintiff an4 against the defendant 
for 9386, sil court ceate to be paid by the defendant, 


SUQGRERT HEVSHERD AnD JUDGeERT 
ERTSRRD IR THIH COURT, 


Returely, —. J., and Matchett, J., conour. 
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Plaintiff broucht an action of scmunpel$ sagninat the 
defendant to recover & belemes of 05,157.75 one scernetd interset, 
Cleimed to su the bilange due on a note secured by o trugwt deed 
an real estete in Chiears, «f the @lese of the plaintiff's esa, 
aetentant moved for & directed vardiet, which whe denied, Ye ve~ 
fused to pur in any evidense, thereupon the plicintifft meved far a 
direoted vergiet in Ale faver, which «olier ees allewed and o dij~ 
rested Verdict was xegordingis remdered for 64,475.06 in faver of 
the plaictiff and agaiaet the defendent, Jvudesont was antered on 
the verdiot, aad the defendant ecueuled. 

Plaintiff's dncleration consisted of a special sount 
ang the coment ¢aucts, Se attempted te attach an aetaneian agcree- 
wey entured inte between plaintiff and defendact to hie Gesiare- 
tien and te wake 15 a part thereof. Um the frie, phaintify of 
fered this extension agreoment in wridenge and 4 promissory Acie, 
aise evidesee te the effeet thet sluintiff sed dewanded of the dew 
fendant saysiant of ooxtein instailewotes due ia adearcenge with the 
terua of the extengion agregment and frat poyment oud Aol boom 
nade, and thet plaintiff hat elected to deolwre tha entire smeunt 
CUB. 
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Fetedbore made end exeosted hie sraniaeery azote Por (19,890.05 
whieh eas aegqured by a trust deod on Chicaee real egtate end that 
the note and trust deed were oened by the @laintiftf; thet after 
wards, the property was transferred by criedberc to the defondawt, 
Uart. On aprll do, 1085, pleintiff aed defondant eatered tute a 
written extecelon agremuont whereby the execution end the note end 
trust deed were resited and thet there wan 4 Seienee tue of 
26,187.78, hich wes a vVelid lien ou the presiews deseribed in the 
trust deed, Shoe extension agreesent further reeited thet ene of 
the prieelpel notes ageured uy the trust deud beanee due and puy- 
able on Way @, 1385, and that it wae owoad by the plaintirr; inet 
Vert, the defendant, was tien the over of the real astute de~ 
seribed in the trest deeds thet 14 was sutusily aerend between 
piaiatife end defendant thet the time ef payment should be extended. 
Phen fellow ineteliments showiog whan sank sould Geewme dum, #12 
of which inetollsents aceregete the seouch them segreed to be due 
as a lien on the preniaes, mumely, 98,157.75, and by the tera of 
the agreement, “art, the dufoudunt, agreed te pay platcsity, the 
legal holder of the note and truct dead, the Galenee remoining dee 
and wapaid ac the inetelimemte shewld fall due us extended, od 
it was further petuelly agreed thet 11 af the provisions and 
eovenanta of the note and trast deed #houldé @tend and rewain wie 
ehenged exept ac to the time of geypmend; that in the event of 
fellure on behak? ef the defendent ta say the imatulimeante ef 
pringipal op interest as they beoeme due an exbendad, then the 
whole of the gringipel cum mich), at the ai@etlon oi the iogek 
hulder, besome due and payable at ques, without axiice. 

he defendant eentenis that the soughal count in the 
éeoleratien 444 not state « cause of action boeeuse under the tome 


mon lew system of pleading, « dooument cannet be attached to a 
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éeelaration «nd made & cart of it by refercnes, This rule of law 
ts atelited by plaintiff bat Slsis irk eontende thet the cefendani 
ig in no position te vaise the point for the reason that the seffi- 
eisney of the declaration or the ¢ount esanot be tested om a motion 
$e direct a verdiet, even though it be fatally defective fer the 
rea2gon thet the defendant by Blonding to the merite adelie the auf. 
fieleaty and, aleets to proceed to the trial of an iasue «f fact. 
The rule of law is as stated by the plaiatir®. + Sisk, 192 
Tid, App. L¥d; aeigt & Se. ¥. Qubkowekd, 142 01a. 18; Eioteks v. 

v. Be Re Supply Go.y 238 Ti. 146. he defundant, Raving filed the 


general issue and having wade a motion for « dirgeted verdlet «at the 











@liees of plaintiff's evidenes, is sot in o position to maiog the 
qeestion of the suffieleney of the apeeiai seurt. 

The defendant ferther erence thet Vhe note and ext ute 
aion sgreement were sot admiesivie uccer the oommon counts, hig 
sentention eannot be susteined, “be «extension agreement under seal 
wee signed by both ourties. ft stated the waownt remuinim vnoad d 
on the promiseery note sesuved by the trust deed. Getendent sarved 
te pay the amount in imetelinents ue provided in the extension aprece 
ment end further agrecd thet if the imatulbsente were not paid as 
they fell due, the whele might «t slaintiffte sleetion bo de¢lared 
to be due at onee,. Gefaul§ having been sede awl phelotix?’ heaving 
@leeted to devlare th: belenee dae, nathing rewninead bod te pays. Te 
thease cireumstaneed, the common courte were sulfisivet. her solute 
ave gade sy egunsel for the defeniant in their srisf but taney ere ote 
tirely frivolous and @ithout merit. There being no defense to piaine 
tiff’: sation, the evurt teok the ozly s@ ition thes vax warrented 
wuder the law by dixeeting a ¥erdiet for the pleintigt. 

The judement of the “uporiex Court of Goak Gounty ie af. 
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Plaintiff brought suit ageitiat the defetidant te reeeyer 

($1788.78 claimed to be due plaintiff on ihe ground that defendant had 
fervarded a shipment ef brase redg for plaintiff? © Seba, with diree> 
tienes to the defendant to colieet the $1784.75 beicre delivering the 
“brass ts the consignee in Cuba; but that defendant, cuntrary te the «ie 
‘reetions, Aelivered the brats without guking the ecliection, thal the 

eoneignee was financially irresponsible and the emeunt due plaintiff? Yor 
Fine brass wae wholly uneclieetible from nie. ‘here was @ trial betore 
the court without a jury, and « finéing and jJadgment in plaintifr's 
aver for the amount of ite eleim, and defendant appeszla, 

| The recerd discloses that the defendant was @ general 
“freight forwarder with offices in « number of the principal cities of the 
United States. Plaintiff waa engaged in business in Chicags. in Ugteber 
192s, derry L. Woodrutt, the president Bad general manager ef plaintiff, 


gold the brees in queation to a citizen ef Cuba, and for the puroese of 








“forvarding the shioment me tock the matter un with kr. dendricke, the 
foreign traific manager ef the defendant at defendant's Chi cage office; 
and the undisputed evidence is te the effeet that “sedrufi advised 
Hendricks of what plaintiff desired; that plaintiff wae entirely une 
fasilisr with the methed te te pursued in forwarding the shipment snd 
making the ecollectian and se advised the defendant threugh Zr. Jendrieke, 
the latter siated they would attend to the entire matter. Afterwards 


n Kovenber and Deessber, plaintiff turned over to the 4efeidant at its 
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bee York cffice two shinuents, they were ferwarded to Guba and Aalive 
ere4 te the soneigmse te whem plaintiff kad s014 tie geeds, without 
making ¢ollieetion. 

Plaintiff's theory of the case is that it hed inetructsa 
defendant ts celleet fer the shiosent before Making delivery sud thet 
it failed te 45 se. On the ether hand, the defendant's peeition is 
thet it was instructe4 te deliver the gsode ts the turchsser in Cabs 
BPOn acceptance of 60 dare drafte by him; that the 4rofte were ace 
cepted and the goode delivered, ana é6efendant heaving fellewed the 
instruetion civen ie net iiable, 

Couneel Ter defendant advance @ number of prepositicns in 
their brief and argument as te why the jud@awnt shoulda be reverseot, 
mest of the contentions being questicnsa ef law, We are, however, 
eieerly of the opinion thet there is bet one controlling question in 
the case to decide, and that is a question of fact a6 te whether the 
defendant earried out er violated instructisns given By the plaintiff 
ang whether the finding ef the court in fayer sf the Blainsiiss is 
againat the manifest weight of the evidence. 

We have carefully considered «ll the ovidenee in the Fee 
ord and sre of the epinien that it warranted the finding in faver 
of the plaintiff, and certain it is that we woul4 net be warranted in 
holding that the finding in favyer ef the slaintirr Was agesinat the 
wanifeat seicht of the evidenes, 

The evidence shows thst plaintiff turned ever ta 4efeonde 
ant two quantities of brass, one abeut Nevesber 14, 19°58, whish it 
had seld te the Cuben purchseer far "1424.22, sid the other sbout 
December 1, 1926, the invoice price of #Aich wae $307.56, simking a 


tetal ef $1782.78. On the trial it was stipuleted by the sarties that 


60 dey sigkt 4rafts for the invoice verice of the brass eers draen Ry 


7 






@efendant upon Atneaiz, the “whan purchaser, attached to the bilis ef 


isding; that the defendent forwarded these documents te Gaba ang 
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ordered them delivered ts Arnaiz upen accentanee of the drafte by 
him; that he accentsd the drafte, amt bilis ef Ladtineg and ehiesents 
were thereupon turned ever iw Sis; that 4iligent efforts were sade tes 
¢elivet the amcunts due from Artiaig bat the "drefis were found ta Be 


wholly uneclleectitie.* Tesedruff, plaintiff's senuger, gave testiueny 


diy 


te the «ffect that in Vetsier or Reveuker, 1925, plsintifY, having 
seid the brags to arnaig, tssk the matter of the transcortctien ef it 


up with Sr. Hendricks, ita Unicsgs fersign treffie =: 


ws 


fer; that he 





teid ar, Sendricehs he was umfasiliar with ferwarding foreten shipments 
P 


peas 


Sha that Armeia, the purchaser, wae net Tineneially ressensible; thet 
Hendricke said they would attend tc the matter, that vam their line 
6Y business; amd in regard te the finencias attending ef Arnais Mende 
Picks asid, "Yell, we can fla that sil right by sending it dews there 
on a sixty day sight draft," smd that the bragse would be Kent in the 
warehouse in Cuba, and when Arnaiz aceepts4 it be would have to pay 
the 4raft; that Woodruff ctated the geode snicult net be turned ever 


until they were paid fer; that *1 toid Him te eslilect the sene;, to 
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be sure t6 ecolieet the money Geleore tha 





that men,* and that Zendrieke anid, *Yell, we von’ Lat him Reve the 
geods until he says for ii." 
tne eWidenes ia further ts the sffeet that after the 
goods e2re forwarded alaintiif wan inquiring ¢f the defendant about 
ine payment not having tee made, and the tastineny of Yeodruff and 
Hendricks is in acecrdé that teth were of the epinien that the gcods 
Had mot been delivered beacause ihe maneéy Had noi been gaid by Arnetiz 
ead teat they continued te Ge si thie epinian for sbeut a yesr after 
tae godda had setuaily been delivers4 te Arnaiz. 

Heudricks testified that Seedrutf sia ei Gell Aim aaw 
he eanted the shipment aent tg Cube. But he alse testified, *He 
(feadrail) xanted this shipment te go draft sgainst deeunents, ** that 


he wasted thie psid before the goods were delivered, Hot tle ce azact 
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words, ne eir. That wae the inference drawn ty ge." Se further tese= 
tified thst at a conversation between them berere the gacds Bere shige 
peg, the sueetion of calleeting the meney iof tas gocds came ue are 
that the witness explained the metsed of nendiises the eaainese. And 
in Feoly to = question smut ts him as to whether ie teld Esedruff the 
method of shipsent he answered, “Possibly neat 4irest, but the egnclue 
gion we evidently reached wae ta draw a draft of the consignee. A 
sizty dey sight draft or a sixty dey a4Faft in atesrdance with what 
the consiguor vented; if looked hike sizty day 6. 2," Amd he sx- 
plained that the lettere *D. §,* meant thst the documents fer the 
goede weuld ba turned aver te Arnaiz uwpen the payment ei the invoice 
eriee, 

& comeideration of the teetimeny of these tee Witnesecs 
isade ue te the comelusion thet it was the unmderztanding ef beth that 
the geoda were net te be turned over te Arnaiz until Ke sald fer then, 
But the dJefeniant ecntends that afterwards, in Kovewber ar Decenbker 
when the goods were te be shinced, it requested plaintiff te sive 
shipping directions end that the slaintify told them to ship the 
goede on @ sixty day sight Sref€, which defendsent did, and inst theve 
airestions were the final directions in the matter: that defendant 
fellowed thea amd that it ies therefore neat linbkR. 4. KR. Moiden, ee- 
Sleyed by the defendant, testified thet in Hovesber, i928, Be ree 
ceived a ecumumiecstion frem defendent's ew York effiee abeut the 
ghicnent in qieetien, inquiring fer shiesing directions; tuat he 
aidan't know a thing about the ahipment until ke cot the cesmuniestion 
frem the ew York effice, and upon ree¢ipt ef 1t he ealled up eisine 
tiff smd talked te Ar. Woodruff; that Be eculdn't reesii exactly the 
telephone converestion but thet eftercarda he eret«= & isitter te 
Plaintiff confirming the eonversation. That Letter is dated sovexber 
14th and centaines the foliowing: “Referring te telepnene converese 


tien of recent date in regars te shipment acesunt K. BD. Arnsiz, 
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Hevana, Cuta, snd in agserdance with your instructiscne we sre covers 
ing this shipment vith insuranes aud esliesting aii transperiatisn 
ehargee frou the sonaignes, together Fitk yeur inyeice in the amount 
ey $1481.22 on 60 day sight draft anc as soon as ve receive paument 
of this draft we will resit thie amount te you, * 

the evidense Further shows that on Decesber 1, 1925, 
plaintiff wrete the 4efendant in referenge is the second saipeent, 


the involee pries ef which waa $307.86. it «ne directed for the 


Be 


attention cf Zr, Holden, and aaid: "We are evicloesing our inveise 
severing shipment te be Terwarded by next beat Leaving Sew Years, B.¥. 
ts KR, BD. Arnaisz, #*%. W123 you kindly tske sere of all Becegeary ex- 
sert papers and make 6¢@ day sight draft toe collect for thie inveiece. 
This materiai is to Ge shipoed te Sagua LaGrande, Giba.” Helden 
farther testified that 9 far as he knew, defendant 414 met racsivea 
instructions, wriiten er oral, ts colleet the shinsient chargee holfere 
wmakine delivery. 

the avidende further is to the effeet that Hendricks and 
Helden, of the defendant company, dis net semsunieste with eseh ether 
as to what Veodruff had icld then or what ne Rad dene in the matter 
befere the gooda vere delivers, te the eonelignes. 

There is sorresncndenee in the record between the cure 
ties saheving thai when slaintiff had net reeeived payment for the 
geoda, it reguestad the defendant ts Rave then Fetaurnes and defendant 
agreed te 4o so. This was leug afier the gocds Kad been dAsliverad 
to Arnaiz in Guba, Mit apparently defendant's Chicage offies sid net 
knew of thie fact. As stated above, ¥e are clearly gi the epinion thag¢ 
upen a gureful csensideration sf all the avitense in the reeoré, we would 
not be warranted in dieturting the finding ¢f the esurt in favor 6f the 
Plaintiff an the ground that sack finding is sguinat the manifest #si ght 


of the evidence, 


the defendant further eentends tat the judgment is wrong 
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and should be reversed beeasuse there was no competent preef ef pluin- 
#iff’s damages; that there vas no evidence of the value ef the brage 
an Cuba at the time it arrived there and that in the sbsenee ef auch 
procf there wae ne evidence upon which the plaintiff's damages could be 
based, and « susber of suthborities ere cited. Under the fasts in the 
instant case, *¢ think the cotitearntions cannot be sustained. The evie 
dence shows thet plaintiff seal¢ the geods to Arnaiz for the ories «ef the 
invoies, whie:i Arnaiz aceapte4; that it was @ free and voluntary sale 
and in these cireumstanees the price is presamptive svidenes af the 
Walue of the brass. Uleyes v. Plastje, £31 111. App, 183; Zravis y, 
Piereon, 43 111. App. 579; Johneon v. Sanfield-Swiwart to,, 292 fll. 








887; Budd vy. Yan Orden, 33 Kk. J. Bq. 143; Bicks 





Sig [1]. 344; Byales v. Matheson, 243 111. App. 60; same came affirmed 
$26 fll. 269; Kerthera Trans OCLs 


guse cited by sounsel for defendant, in whics it sas held that where 





V, 6 ii1. 233, - a 


@ceeds were shisped and were lost oF Sot dslivere’, the sraper measure of 
damages is the walue of the gsods at the plase of deatination, which is 
the rule emncanced in all the essen, And tuet the price at which the 
goods (fleur) in that case were scld wae evidence of much market value, 
In that case the eourt said: “The only evidence toue ing the market 
Values ef the fleur at the place ef destination eae the appellee's ststes 
Bent that he asl4 the fleur te arrive, fer $700. Appellant ineiots that 
is no evidence af the market value of the flour, bet we think it asy be 
taken sce evidence tending te shew euch market value. * 

Where, in an ordinary business tranuactisn, persacnal 
Property has been e614 st a fnir sele and netning apoeare te cust tuge 
Picion on the transaction, it will be eresumed that the reatensble velue 
@f the goods wae the amount fer whieh they were sold, 

In the Jounsen case, 292 Ili. 101, the Gupreme court 


(112-2112): “fhe price setually paid at a bona fide sale ef sreserty 
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the vaiue of whieh is in issue, iz adsissible to prove the wnluc af such 
preperty. ** Such proef is sufficient evidence ef its ralua in the abs 
senee of other testiueny." And in the Budd ease, 32 &. J. Eq. 143, the 
highest court of iwe Jersey g2id {pn. 146-147): "The anky absolute teat 
We can have af the value of a marshantatle articise isa what it hae bacr 
aeid fer at a fair sale. A111 other means of aseertainines the value ef « 
serchastable commsedity sre spectilative, and must, to 3 grester or lLese 
@xtent, be uncertain. The gale is a @smenstration of the fact, while 
eetizates, even by the bast judges, are simely se ciers of spixion, 
Whieh, at teat, are only sorreaches to the fact. * 

& further point is mage that the instructions given ty 
plaintiff te the defendant for farwarding sf the goods were in writing 
and therefore it was errer te adait oral evidenee tending te vary suck 
written imetructicns, ¥e think it siesr that sll the evidence shows 
that the instructions were ret im writing. This ssoeears Tren the evi-« 
@ence offered ot: behalf of the defendant. Er, Helden tentified that Re 
got the instructions ever the telephone from ir. Yoodraff, Ye think ali 
of the evidenee, orai and written, wee eronerly admitted and all «f it 
should ke considered in determining what the inatructions vere. 

#@ have exesined ali ef the contentione sade by the 
fefendent tut think none ef them would warrant we in disturbing the 
judgment. 


The judpment ef the Municipal court of Suicage is 


AP¥IREED, 


Batchett, P. J., and HeSureiy, J., coneur, 
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Ba, FUCTIGR GO'QREGK DSLIVERAD THR OPINIGN GY THE OGUHT, 

We hawe this day filed an epinien in this case on the 
appeal of plaintiff from the order ef the court waeating the Judge 
ment in plaintiff's faver and agaimet the defendant, “here the facts 
ore stated. Fiaintiif fMiecd em affidavit fer gafniahee suacens: 
the sumone was iasued and served on the garnishee Continental [iide 
nois Benk & Trust Ce,, a corporation. Aftervarda, on Decexber Al, 
1929, the court, on motion ef the defendant supported by a werd fied 
petition, vateted the juigment fron whieh plaintiff ancealad and 
weigh appeal has been dissesed of in the eninion sa above stated. 

Om Januaty 2, 16M), ai order was mtered on motion ef tue defendant 
diasharging the garniahse bank, rem this order piaintirf ereyed 
oud wae alieved an appeal, wile. ise the metter new before us. But 
one set of briere is flied in the two cases and the brief filed by 
plaintiff hee to deo entirely with the weeatlen of the judgment. 
Kothing is said in the brief why the gourt erred in Aiecherging the 
gernmienee. After the defendant filed hiw brief in the consoiddated 
eases, md although plaintiff had ursced ne reason why the order dine 
charging the garnishee should be reversed, defendant wade a point 
and argues that the order diecharging the garnishee was prover. 
Plaintiff then filed his reply brief but there is ne a®Peument meade 
in the reply way the order discharying the garnivhee was improper, 
In these circumstances, of coures, the erder should be affirmed, 


Tt is mot the duty of this court to search the record te find aeme 


Teanon te reverse the order or jaipment of the trial court, snd 
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the order is therefore affirmed, 

We mignt say, a@ pointed out by counsei far defendant, 
that sltheugh the reeerd 4leclases that the affidawit fer ihe 
garnishee summeng Was evorn to on December 27, 190, wherein 
plaintiff's sgent sweare that an execution had been fesued on the 
fadscnent and returned "ne property found,* yet the retern of the 
bailiff on the execution discloses the fact that it was net ree 
turned until December 35, 1929. an these circumstances, of eourse, 
the affidavit for gernishee summons did met furnish the basis for 
the iesuance ef the summona, 

fhe order of the Kunicipal eourt of Chieage disehercing 
the garnishee lea affirmed. 
ORDER AFFIRMED, 


Matenett, *. d., amd Aefurely, J., someur, 
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BH, JUSTICE G'OGUBOR DELIVERAD THE CPINIGH OF THE COURT, 

By thie aupeal plaintiff seexe to reverse an order of 
the Municipal court eof Chicage entered Decexber 31, 195¢, by which 
a judgment ef that court in favor of tha pliaintifY and aguinst the 
defendant wae vacsted and set agide, the juigment hawing been ane 
tered on Sovember 21, 10-9. the juctguent having been vacated axii 
Bet aside mere than 30 deve efter the fudguent was entered, the court 
was witneut jurledicticn to vacate the falgment exeept under the 
provisions of section 1 ef tae Mandeipsl Court Ast, and it is 
under that section that the defendant esntende he proceeded, and 
that the yeeation of the Juiament was warranted, 

The basie for the order vacaiing the judinant was the 
werivied petition made by an employee ef counsel fer defendant and 
the sufficiency of the petition ig the only «usetion befere us; the 
plaintiff taking tse poeitien that the petition wae decurrabhle and 
inpufficient ag a matter of Lsw. 

Plaintiff's quit wae bused on « vromlesery mote signed 
by defendant and payable te sisintiff. The nete i» dated March 30, 
1927, for $2,000, and pays interest «t 6 ger cent from date. It is 
eet up verbsutig in plaintiff's etecemens of claim, and plaintiff 
alieges trat there #aa due om the note ©19701.40 with interest. 

the defendant file¢ ah affidavit of merite in whieh he 
averred tiat he did net vromlee “in tae manner and form as the 
Plaintiff’ had slleged, and furteor averred that there waa no cone 


sideration fer ths nets and denied that he owed plaiutifrt auything. 
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“here appesre in the record affidavits under the statute, made on 
behelf ef slaintiff te alace the esuse en tae suort cause eal endar. 
We have but a2 pRragelpe record, ani whether an order wae entered 
wtrizines the ceuse from the regular esiendar ani placing i¢ on the 
short cauge ¢galendar dows net appear, exami thet *e Vind oa order 
striking the gasee frox the ehert canes cal sitar, 

Hat ag stated, the sole question te the suffteteney of 
the petition flied by the defendant te veeats the Jucwacnt. The 
potiticn is made by an eaployee of esumes] for 4efendast whe aveare 
taat Ge Rad Gharge of the matter for defendant's counte] at the 
time the judgsent wae entered; taat en the date the Judgment was 
entered, the exusea sopeared for trial on ane of the ealendare of 
the hunicipah evart Judge and that no ome ayperared om besalf of 
the defendant, *und a judgment wae entered by ¢efanht fer the sum 
of two Thousand (22,600.00) Bellare.” Thies latter statement in the 
petition is suntrary te the reeerd, *aich shears the case was heard 
before a Jury io the seeenee of the Aefoudant, There was ne @efault. 

She petitions further rete up that shout dune 14, 1988 
Lekey Viner made cath that he wae the eutheriged agent of piaine 
tiff and that die esuge would Rot take more then one hours ikat 
the petitioner, the employee of sounse) for defendant, vertly tee 
lieved that the esuse wan cloeed wpon the shert quuase ealendéar but 
thet alter Jane 14th he met Finer and finer tcid hia that alter 
filing the affidavit te ahert eacece the came he had bean Inferned 
that Lt would take more than an hour to try the cmse end ihet *he 
had sequred an order continuing the esuse generally to be taken up 
On notice to ali partics;" tiat the petidianer relied apen this 
information and believed that Jari, soansel for dafentant, would 
reeclvé written ueiiee waen the eave was to be eallea ror trial, 


aid that melther ostittoner nor Yard reqeived such netics, 
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the petition further sets up that threugh no fault of 
the potitioncr fJucprent was entered end thet petitioner had "at 
all times exerained due diligence in watesing anid cevuse,* Funt 
wheat the petitioner did ie net tieasiesed, The faetes should heve 
been set Terth «6 that the court could deternine whether er ast 
diligeree wae used. If the records ef the Bunicips court hed 
been exanined, 14 is ebvioue that the petitioner would have knewn 
the stetue of the case, - whether it -ae on the shert eause es)- 
emdiar oY un the teguler calendar, The petitioner further seta up 
thet he wag Turlider with the merite ant that the defendant had a 
Keviterious defense, the aubstence ef woien Le thes om Hargh 3, 
4927, tae defondast Aid not prowian to pug cleintiff 82,000 er 
any other gum ani thet tae defendant did not deliver the note fin 
euit te wisintiff; that he never reesived 32,000 from the nlaine 
tiff; that he did net pay way part ef the mete to slaintizf® bat 
thet on the uuontrary, defecdant delivered the nete to ene Samuel 
Sabineis, and ab tue time defendant siated to Habinelf that piaine 
tiff wag pct te hays the sote until the olsintiff hed axeaeuted and 
delivered to the dereadant a certala written agreement “setting 
ferth the eonditiens unan wiles the mote was te be given oné the 
Manner in «nig: 1t wae te be pald and wher Lt wae te be paid; * 
that defendant was a swaber ¢f the Fert Dearbern Tewn Club: that 
plaintiff wae aieo « meber of tke ginb and that KRatineff wae vice 
president of tie siub; tant plaintiff eas te cdiseges of the sreete 
ef the club and was “to guaranties in sali agrewuent that the dee 
fendant weuld net be Aacld liahle on sald nete betause the meney 
whieh he was te derive fran the sale ef thea porsonal oroperty of 
said @lub, together wiih the ouietanding seecunts in various 
amounts 4u@q on sald meakersuips, rould say fer the indebtedness 
due others frum tne club, and that esid sereevent wae te eave Fim 
and to Noid Him harulesw in the event that sald Yawsuel i.Ansenell 


(pisintiff) 414 not live wp to the torme of the agreesent upon 


to Siew om pwoms geld aw aiee Taide nese iteq oat 
ga* Gas. woesald ifeog fags bate Bewedte mew 3 2 me sexta +o. i03 3) beg. ond 


Lh O92 tanto cee wee Sle 





gawh *™ ery PRR ginkseanie ne sereatenay tf 
eves tdataate asa’ eT teva aa bts Spe wk ik seeaieas 2 tigog day sachs 
fom ia setae il ohare Ppa als aad tam ie wet tee ‘maee 
ago feos Foogisdagk ad7 ‘ha aba SHR eu¢ 32 ,heme mae ees wg REED 
cores sripenid — van LVkPSq De Rens eaededte ab ao (eo inwens mond 
feo SO#a0 Ptode o62 Ao ser 32 tailed & | geay itil ‘ke RP RGM outs 
we. ate se Bask Mart MEMS eee QR 4 Marne Raate was 9 watt ae hee eesti 
# fest PEGS ap te efi dace fins ediens olf AV AW Qelicoe?, sew ef fans 
a xe “ae i ae & ede ah se dir "Ta. cued eae OOhR. 4 ame ee ake avedwed deoer 
ae Hie Ee WEES Siar Wieay ud toe Daca gee ind aati eae Sabe aad Reet 

PT . nee wai gee iia $m Adee ips fev Tah pat ane fs Sto aoa anata Wilken 
epghat Lt; sit weg? Qe 88. ferigoss tevag ad fac). ME badudy ot haw 
7 Su ca ez wince we wGGR. eb Se. P Gag ate eae See AMD ne sane pres 
fa vien& Ea es) né $2 aa whe bastga et hls % fie ‘ted: « Cee RI Sas oat’ Be i ones 


WEES Rabe 9 wa sha a fered @ érahue ie " ed eS woe. Hate » Peoadial 


bg badigeane fait VE hime Ax athe howe Sas, BP 4 set aNe. 8 wet cud Veae 


ees Sa dem® dsr a yas amt dee ML THG WHO BH chili ioid pikes oa herevided 
pss Sm nada of of @2e@ of0m aged odo Aaa nate bt Bpenwe al sina 
“yA dee ot of gaz ti sgnw Baa Shay ot ad. ear oh ig Rew wD. wor 


%, 


faite aes ert stotiesd 2g as La Sete & ane Sinan ted fat 


sgdv tae Woadtas asks ha, dain ad ‘he “is a oe wit ae Hah Vibdndale 


adonse ° ~abd 4 & gaged ag El i athe wes Sag isis ane Dah sand towne 
oph ant <; wat som one yas hae ae eed nawuy “" nee bem kako ate Re 

. WSR aut Snes d fer kee we odsa bs bbeol ae ooo Bdge Seakent 
to yoeang ra Lait ‘Rae ay nite Re ine wate a wt we dei ae mee set ‘aia 

, avetiey rey aud 8) onto pathaatedy 8 srt ites igonshidiangpeadt rite. bhaw 
“aw osthos ine pid oi ‘ae? eon Akaroe 6a viene Gaon blew we anh menast 
thet girs ae Bae dees ee bleu sets how. tute weal’ oct Wendie. owe 
fisreana.% dame! “bise sagt see Lead wha pen dutesst dhe Lath get bes 


ad Peeaeetye ads ‘te aicvad ouie rs qe evel tem Boh (rissatatg) 





whieh the eaid mete wae delivered te Rabinoeff.*® A reading of thie 
gart of the petition @iecioses the fast that it is meaninelese. 
Saat why defendsnt should Aave execubed the note does not aopear, 
Wereover, theaverment ts thet tne defendant had the orsl swgreenent 
With Hsbineff and not with slaintiff. Obvieusiy, the plaintiff in 
ne Way could be bound even if the agreement were clear and free 
from embicuiiy, which it is pet. The agreement as set forth in 
the petition iz se smbiguous that we are not able te understond it. 
The petition further sete up that Kabineff delivered 
the note te plaintiff without autherity and eontrary to the agree 
ment between the defendant and Katineff; that plaintiff fraeudal ently 
delivered the uete to the Sevinge bank and refused te executes the 
agPeesent; that vlaintiff secured a chattel mortgage en the furni- 
ture ef the club and subsequently foreelesed the ghattel mortyage 
but Bad the preperty acold te himself through @ dummy. Juet what 
@ll thie bas te do wiih the esse we are umatle te understand. 
The petition further sete up that shout April 30, 1927, defendant 
went on a trip te Burope. Hefere he did ao he demanded "gaia note 
pack frem the said Kabineff, and that the esid Habineff aesured 
the defendant thet the agreexsent saving him free and Rarmlese «culd 
be delivered to hiuw before he eailed fer Burape:” that tue defentant 
again dexnended the mete snd that Babine lf, end anschell, the olseine 
tiff, beth refused te deliver t& back te Rim: that after the lapse 
ef 90 days pisintiff resucsied defendant ao sign a renewal note 
fer $2,000 payable te sleintiff's erder but that defendant refuend, 
It is stvieue that a reading oi the petition diseleses 
the fact that the petitioner was net free from negligence in vateh~ 
ing the case in the Municipal court, It in alew ebviows that there 
is no defense on thepmerits shown and that the eourt war net antler 
ised, umder the law, te vacate and set aside ine Judgment, Geaneel 


for the defendant says that "The erder plecing sald emiee on the 
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entered 
prevent jury calendap/sy Judge Senulean Pebruary 27, 19%, was tae 


lest order the defendant hed a Fight te Pely en and henee wag 
exereleing due diligenee, having no legal neiice that said eauee 
wan to be endied for trial.” We are unable te Find auas order in 
fhe recerd. The order entered by fudge Scenulman on tie day oon 
tioned etrauck the euuse "fran the shert cause galendar and ordered 
teturned te foot of present Jury Calendar, * 

fhe order of the Aunicipal esurt oY Cnigags weeating 
the judgment of November G1, 12¢, ie reversed, 


GRABER SEVSRUED, 


Ratenett, &. J., and Keburely, 7., coneur. 
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befendant im Error, 9.” 

| sven fro erreur 
CaHi. PES SUTOn, GARGLEHA 2G 2COT GH, Cay oy COUR COUNTY » 


RAY SELGEAS » EL ABE WARS SHUG » AR 
PROPCMCRUE, SRABUGE PU: pert Bante 


SUSMAN, BEULICH BINAR, individwnddy ; 
and as trustees amd SLLA Vs BUFL&Ry ot \. speaene 
Plaintiffs in Srrers S oe oA e > Eh ep 


Mie SECURING SUCTICE SCANLAN 
BSLIVERES THK OPINIGN OF THE COUNT. 

By thie «rit ef error the cefendsnta Carl Deseetch and 
Garolina igseet¢h eeek to review a deeree enteree in the Clrewit 
Court of Cock “county. The bill preyed for forveloaure of a junior 
merigags, on the premigex known aa 2752 “eet 16th street, Chigsge, 
lllimele, that secured notes execduied by the deferidants Carl >agvoteh 
and Usrelina Govcoteh, in the awa of $5,000, The bil sileges that 
the defendemt Gila V. Butler eas the holder of notes in the sim of 
2€90, secured by a second junior sertgage on esid premives anc signed 
by the anid Roacotohes, but she «oe nos served with sumaons amd esx 
not dismiseed out of the swite The smended enower of Carl Loocoteh 
ené Cerelina Oeecotch, in effeet, avers (inter alia) thet Bedrich 
Miner and others comupired te swindle and defraw) the epdd cofendants 
gut of their property and money and thet, in furtheremee of the 
conspircey, they imdueed the said defendanta, by folee ané fuendwulent 
representations, t¢ sign the trust deed end notes in question, the 
gaid defendante Believing the said representationa to be true. The 
anever alee alleges thet the aiguing by the oald defomiants af the 
geld instruments was procured by durcses lefaulte were tsken againet 
eertaim of the cefendente and the esuse was referrei to a Master im 


chancery, whe wade « report revewumending that a decree of vorecle gure 
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be emtereé in accerdamee «ith the prayer ef the bill. Phe ehanes Lier 
approved and confirmed the repert af the master ané entered « deeree 
finding that there wae due the complsinant £6,657036, chieh amount 
incimied [YSC allowed the complainant for eoliciter'o fees, and the 
master’s fees wore Lined at (25407, and a exle of tho premises wag 
ordered. The report ef wale stated thet there wan @ derheit of 
$1961.83 and « defieleacy deere was entered ageinat the Devcetohes 
Ter thet umount. fhe complainant ¢i¢ net file a orief in this court. 
The material facts in this ease are elesr am! und inputted. 
Carl Deaveteh and Carelina focceteh were Torsicn bern and could read 
or write the nglish Aanguage owly te a very limit«s: extent, The 
master found that Carl bovceteh “understood “fglieh poorly. Csrakina 
Secvoten gave her testimony throuch as interpreter, The waster allowed 
Gertsin Lending questions te he pus te Gerd Ugseeten on the groune that 
At wes hard to examine « man “with his intelifgence.* ‘in pril 25, 
(1925, Soscotch and his wife owned « groeery stere nt 1444 Kidgeland 
avenue, Berwyn, Illinoia, They purchosed ih shout t#o momths orier te 
thet time amt the husburmd ws eoncucting it. Trey hed never offerad 
the grocery store fer sole and they did wet desires $0 se1l it. Sosceteh 
Rhee been for thirteen years a packer for Seares, Loehuek & Camas « 
The wife, ai the time of the trangackien im question end prior THER SSO » 
Worked for the “eterna “Leotrie Company. Om the sorning of the Last 
mentioned date one “illiom Balesr, « real estate broker » KpSeared at 
the grecery store, He wae a atremger te Sonceteh. Balear a eked 
Bovectch if he wonted to trade bis grocery store for » wre-etery bullding 
aituated at 2732 vest Léth etreetp thet if he hed some meney he could 
get the bulldimg at a greost bargaing thet it «wae owned ny Sedrich 
Mimar ané Joseph Grumer; thet they were brothora-tn-lew but thet they 
Soule not get along together ami they therefere devired te sel the 
peoperty; thot Grumexy wos formerly « tailor and desires to engage in 


"i the grocery business; tht “the owner «as kimd of goofy om oneyy” 
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bhet they Bad padd $14,500 for the building and had expended £2 Motes) 
‘a improving it) that the building was worth 210,000 bub that 
Paseoteh coule get 44 fox 616,000) thas the vent from the premises 
wee about $126 per month) thet Doscoteh eguld Lesw aeney in the 
erecery bugingess PBalear aakee MSuvetch how aaah money Re bad in 
the bank and the Istier enfd thas he hag vhe?GGs. He told Dovveted 
66 g9 at once and examine the PeSPC KEY, bal the Antter wate thas 

he fag busy in the store anc that Bahear coals bring hie mea te look 
at the chore. SBelear loft and returass aewerad Reure later in 
Company cith three real estate meny Bedrick 4inar, daaea Miner and 
Joseph Gruner. Grumer stated +o Devcebshk that they hed pada $44 2BOU 
fer the bulldine and bad eagendsd (8,000 in “hasrovemente for She 
house” and Skat £4 wae ens Ady worth $14y590; thet ke and Bix Brethere 
in-law purehseed 1¢ am Lived im it bat Shet ther cauld not ges 
BLONZs, and on thot seoownt they teaired fo sell the vuliding, Beth 
of the Zinere tock pert in the converse tion, Reérigh Minor tele 
S@eaoteh the property “wae «worth Wey L15gOO" ane thot if Desegtod 
could net sell at they sould hele him 40 26 asd that they would get 
Rim 9 bargain. They edd thet « bank ouned the mortgage on tie 

L6th etrect preperty. They fimelly incwucet Dawcstsk ta g%% inte 
Balect's suto and they tock him to She gremiaca in ouestien. Ga 

the way Grumer stated te Dneveteh shay they purchased the property 
twe years bifere thea: time and that everything wee tn goe¢ eonditd on 
and wp $0 date? that he d4¢ mat wart @o hewe ayiming further tu de 
with hia brother-in-law ami wished to sel the aroperty ark ophit the 
moneys hen they arrived ot the property the ‘our so maka ged things 
thot Seseeteh sav bub a spl portion ef the interfer of the wnt lal mee 
The two Binare, Gruner sad Balecr ipeisted on clesing She €o>2 at anos 
Seeceteh sais tht he would hawe to eo heme and “haréle the “teres * 
They ssidt *e will take you Back snd you t634 the cirl to stay and 
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we will elese the de} tondsht,* ond they tosk Sssceteh back te 

Bie store and he teld the #irl to remoim there. Seérich Miner 
aekoe Cancetek how mich ‘exeh aeney" he ted ant Dooceteh replied 
thas he hed $1,750 im the bank. They snd4é@ they wented $16,800 for 
the property ant Roxceteh sada he waebed 049550 fer his grocery 
store. Dexseatch imslly yveduese hig price to $4,000 and the others 
wadwaegod the priee ef the oulldine te $16—390. Beerisn Rimar eadds 
"Come on let's elase the deal,” and he tock digseoteh by the hand and 
Grumer by the hand ang #ndds "“Slese the Civils, ge, and te et to- 
gether.” °Y buy drink," Ralear stated te Bevcoteh thet “he wag 
eeing te tele me down te 5 lawyer, that Be waa going te wmke thie 
deal. He was a pretty heneut fellow, tc sev, and t eeuled trugt 
himg” thet he wee coimg to take his te the of dee of attorney Holub. 
Doeeeteh enid: "I don't kmow the wan,” and Balear waids “Yell, you 
can trust hime Him geed fellow ond Ot cheat yous You cam depend 
om hime" The four sen then tosk Sexeeteh t¢ the real estate and law 
ofiew ef snthony ©. Holub, Balesar offieed «ith Helub and the latter 
iiacé previously done business with Becrieh Hiner. Boceeteh é44 not 
know Belwb and hed mewer mot Adm “hen the perties «rrived «at 
Nalab’e effiee Bedrich Kinky informed Helub thet the pertivs kad mace 
a @enls th 6 Carl Deveeteh waa welling Rin atere for $4,000 ane that 
Sxwmex was selling the budlding fer 916,550, ang Shereapen Povseteh 
wae imduced te sign the fellewing contract: 

“This Semerandum Yitnesseth, that Joeeph Gruner and 
issielay Poapisil, hereby agreda to gall, and Sherdde Dor coton 
Sgrece to purchewes, at the price of “ixtecs Thousand Three 
Huncred Fifty Heliare, the fcllewing <cseribed reel extate, 
situated im Cook County, illingist twoestery erick tuilding » 
Dasemenk ami etcie Leented 2722 “cet ASth trect. 

“wejeet to {a} stieting lessees, expiring Fone, the 
pureharer te be entitled te the Femte, if ery, fraw the tine 
of c@livery of seedy (2) 21 taxes ane agueacments levied after 
the yeer 192i; (2) ery wepedd opecial tare: OF fenegemente, 
devied for improvements mot yet RACE} Blao subject te um first 
mortgage of $6,900.00 due in chowt 35 Remthe om? cubject te 2 
S€Gome Kertgage oF 65,9000 payable 675.00 a month ang interes 
a the rete of 7% payable monthly on the balances fron time te 


time wuupaid, baleauee due in about 3° monthe. Zhe anid « ecand 
Merigage to be executed by Charlie Deoeeteh ant wife, but ne 
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charge to be made therefar but expences to be padd by Seacotalie 

Said purebaser hae paid Four Theueand Pellare represented 
by @ 5411 of Onle te Grocery store loented at 1444 °. Aldgeland 
\Wee @& Surnest momey, ta be applied om suid purchase whan ¢on- 
gumumated end agrees to pay, within five deye after the title 
has been exemined and found good, the further sum of Twenty-three 
Hundred and Fifty Dellare «t the office of 3. Bimar @ Comper, 
Chieage,s provided s good and euf igient ‘tutulery “arrenty Deed, 
couveying te anid purchaser « god Fitle te gadld premises with 
waiver ami conyeysnee ef any sad sil ¢eetaten of homestecd therein 
and all richts ef dower to inchoate or etherwine (eubject as 
aforesaid), shall then be reedy for delivery, with interest — ~ 
ot the rate of & per cent, per acum, payn ble nemd ann Ly » 
to be veoured by Hotes and mortguges, or truat dred, of even date 
herewith, on eatld premises, in the form ordimarily used by 

s & Qertifieate of title iseued by the Hegictrar 

o titles of cook County or a complete merchantable abstract of 
title, er a merchentablie copy, brought down te dute, of a merghantebli 
title guarantee policy, to be furniahed within a re sotmble tines In 
ene the title, upon ¢xaminctien, in found defective, within ten 
days after said Abotract is furnished, theny unless the material 
defects be cured within sixty days after written metice therecef, 
the anid exrnest money shall be refunded ami thie contract ie te 
become inopers tive. 

Shealé saié purehager fail te porferm thie centract 
promptly om his part, o> the time end in the manner herein 
apecificé, the earneat money paid «os above ehvull, at the option 
of the vendor, be forfeited ag liguidated damages, including 
comminsionsa payabie by vemior end this eentract shall be ami 
Secome nuli and velé. Time tz the cavence of thig contract, 
ané ef sll the conditions thereof. 

This contract and the anid earmeet money shail be held 
by B. Minar for the mutual benefit «f the parties heretge 

in Testimony “hereof said pariies herete set their 
hende, thie Sath day of April A+ o» 192B- 

Aap Grimmer, 
Letislay Dewpisil, 
Gark Leacotah, 
cRarlie Coacetehe 

Parties of the first part to pay Salear Y2i)e00» 

Forties of the second part te pay Salear 200%) ae Read 
Zetate Srokers Comuigeion Tor snaking this sale.* 


“hile this eantraet purports to have been signet /ay Sudialas Pesplails 
ae & matier of fect the latter vas mot prevent at the time, wer did 
Doesesteh see nim at any time. It would appeer that the contract was 
signed at thet time by Grumer and “onceten. ‘e¢resa the face of 
the contract sppeara the following in handwriting: 
*This contract performea in full according to the 
gonditions herein ond to the ectiefetion ef ell the porties 


ench being paid each other in fuli, slse commissions ond the 


eame ip hereby cancelled. 
Carl Cescoten 
tooeph Gruner 
Sdiliem Balears* 
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aeiub then drafted = S411 ef sale thot tramaferred the grovery 
store fram Souceteh ta Grummer and Ke Kod Sowcoten Sign thig due # 
sirimente Oeasotem wan then told thet be showl’ give the key to 
the otexe to Gruner right away, au Deeceheh dié go. Coaceteh 

who them told to come te Yolub's effiee om the following morning 
ans bring the money. Then Helesr took ¢rwicr and Pooceteh im hie 
eur te the grocery store emi Cruner tumeddately tusk peasesaion of 
tae ecme amd comsenced welling goode. He stayed in the premi geo 
#12 nicht anc the mext mermimg sald geode agein, angi eithin « fow 
deys the premines were found to be weeent. Uarly im the mooning 

of Spril <9, dinheer went ta the greecey stere ami andd be Deeee tense 
“Come with me anc get thet money and finish thit dend.” Palear 
then took Doveeter to the bank where the latiey hed ie eeney but 
the bank refused te allew the coney to be «ithdrewn unlous Mie. 
Descoton elgned the orders Balecr then teck Ducceteh te the plant 
ef the “eatern “leetrie Company and Hru. Reseatch was ollewed te 
quit ker work lone eneugh to eigm the order. %I5 aspears thet the 
wank Shem igoued twa checks, ogee for [1s95%, payable to the order 
of Corl Goreoteh, and ome for 120 >, payne ble 46 the order of Villleg 
Baleur. Selgar then tock Dovcoteb te Holnats off ise, where Descetch 
handed the cheekw to Jolub, whe banded the (1,8 sue te Bedrich 
Minox sad the G20 ome te Bolears Bolub thon had bexcetech sign the 
truet dees and notes that form the bagte of the instant proceedings 
Helub then teld Desveteh te bring his wife ta the of ‘dee eo that 


whe wight oigm the notes and truet deed. Yheu Becrich Sinar tod 


besceteh that he could move into the houge ot once. Doxceteh eaidg 
“You told me that the place wae occupied," to whieh Kigar repliods 
“A feliew moved owt lsat wight and tht Fist te cmpty se you vam 
move im,” and Bodrieh Kimar dirceted hie brother Joseph to telephone 
& teameter, wvich wes done, and Beloar then took Joaceteh Bask te 


the store and in a ehort time a termeter cume one waved the Lesvetch 
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furmiture te the 16th ctreet property. hem Desceteh then exomingd 
the preperty he found water all over the premiaes and the pipes 
“ali busted.” de thon went $6 Baty ich Minor and esemleained to hig 
Sbeus tae cemiiiion in wHich he foume the eroperty end Bines 
pramiged that aa sould “semd « pluweor to fix it." the 23.9809 
cheek beits the ledursemente of Corl Gaucoteh amt Boe righ Siner. 
The datier duwwddatehy deposited the some ia bie tank and the 
cheek was pauld through the Clesring House oa Nay Ly 1828. Phe soo 
Check bears the imdersememt af “m. Ealaut, who deposited the sume 
te bic account in mle Sank, ond the check waa gold throuch the 
Clesring Kease on April eo, 1925. Mires “eeeeteh war at work at 
the tlme that ue furniture wee moved ané she first sew the Leth 
street place when che returned from cork thot evenings “he wee 
taken to Holub s offfie that evendag, where che wae tedée ta eligi 
the HOtes amé trustdeed. Fosenteh tol¢é Moluh thet hoe wife did 
HOS want to eign She papers. Ere. Dooeetoh onde that the hres 
wus Rel worth the money that tlsy ware to pay Sor it smd thet ohe 
wie ok want to eign the paperae he then “broke dawn «nd er led.* 
Helus sent fer Hedrivh Miners hen the lnthor errived he told Mya. 
Sescoteh tant 1% woe ho hime for her to go bask on Ske é¢al, thas 
wor huebamd oad elgmed the papesw and che wat eicnd thet if she 
@46 BOS want to keep the Bouce he would Belky Rar e@hd 444 thet 
they clrendy had the otere and thot if whe 214 net cign they would 
teke sway everything ami ¢hawe her and her family beto the street. 
ex Bushand then gai te here °L con't want te Lene everything #e 
rou had better cign the papereas” “he chen elened the neter and 
trust deed. ‘ix to shetwae then done with the notes and trust dead 
Geiuh testified? *I banded them te Ke. Gruner or Br. Miner. They 
shoulé hewe geome te Ro. Gruner. I don't remember if I handed it to 
ty, Kinay., 2 com's remember, I handed them te the gentlemen. Also 


the trauet deade* Selub admitted that Mre. Uoeeetch 444 net wont te 
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oe thr@uvh with the deal and thot yhe wept Bithewlgy, “hen agked 

a2 bo whet was eadd ta Hew, Pegeateak showh theater desing #very~ 
thing if she did mes sim tho mateny ke RoewOred? Chat conver aah ior 
I dilda"t beer. Wo, { «as mot there eLL the t toe Shey vere, T went 
te the fron$ part of the afedes thre: ev wiv tines welle they ware 
ddscussing the matter te ery privet: eff§er." It sepeare thet ett 
agreed at thie meoting that the plumbine In the nullcines hed te be 
repaired. Mra. Fogesteh guid that they hed uo money with which to 
mike auy ropaires, and, agcoxiing $9 Heltah, thie gotter “ax finally 
diapoved of by Eimear talking a third mortgage en¢ am axctoument of 
Fente.” The warranty dood from Lodialaw Poapicil to Carl Cosestek 
anc Cerolion Descoteh for the premiaes in gucation mirperta So have 
been signed by Ponpisil on April 29, 1925, but Helub did net resord 
that imetrument until duly 24, 1628, Helu» Sontified that Poawtwi2 
wat Rewer present in lolub's office when «either of the Yosestcheg 
wan there; that Posplatl cloned the deed on the afternacg o¢ ope ak 
“9 ox the morning of April 35, the & he Vyimke 12 eas em Jprih ae 
that “Mire Minar eame in with Kin with tho deed;” teol he kept the 
deed in Rie powsesxion ambil the date 1% way recorded begcnige he 
aid not wish to reserd it until he “feed x's tithe to the prem oog 
to be merchentable.” Holub further testificd shat he never ene aa 
abstract witll Sedrich Minar breuch) “im one on May @ or 9 ond thet 
it was them thet he firegt cxamines the ehtte to She premises. The 
heoring before the maater tock glace in Hay, 1927, ab wadek tue 
prominent real euteate expertea, of wide axperilende, toctitiet tiest 
the léth street property wo9 then verth we mere tham 62,000 aml thet 
there had been mo change in ite value fer two yours, hie bout Lave 
wae Ret rebutted in amy way. Ladislav Soeplall, the gramter im the 
deed, ig & renl cetate aalewmen employed by Bedrlch Vimare “he ~ 
master found thit he woe unable to determine chem or how Pcepiail 


eequired title to the premises im guertian, The Doveetehes newex 
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met Bim and he tock absolutely na part in the tragesction in quag- 
tion gaye thet Ale name SPPOSFH ag grantor in the deed. It iz pere 
feetly clear thet ke wus a mere "Gunmy,” holding the degel tithe “or 
the benefit cf the veel ovner, Bodyien inex, Some of the circume 
etanees that Lend us to this Comelusion aret On Doeewber Sip LG2S, 
Alsbeta danclky a widew, conveyes the premises by a warranty decd 
to Secrich Minar, for the eum ef SBgOC03 On Vecember Sh, 1924, 
Seurtieh Minar exeeuted @ rust deed to secure the payment of ome 
principe) sete im the sam of Shek, dated Lecember 51, AGe4, with 
certain intereet sotes; Beérich Minar Wee Hamet as trustee in each 
of the twe junior mortgages wade by the Hescetches; rente were 
assigned to himg he explaines the terms ef the deal so Holub. the 
attorneys the contract between the berties prevides that he shoul 
helé the samey the each eoneiderstion wee paid to him he Poreed 
CarGlina Domegteh te sign the Papers agnimet her will; Holus anys 
he turnec over te him er Grummer the notes ame truct dee? ae acon ag 
they sere sigmed by the “queotches, and Gruner wee bub an ciploy en 
of Sedrich Minary Holub textified: “Niner Come im with him 
(Pespicil) with the decds" when Carolina Dosceteh complained of the 
coméition ef the buildims amd that the plumbing eo» lesky and thet 
they had ne money to sake the fepadiray Bocvrich Winer egpesd to meke 
She repeiras and the aseunt thet he slaimec 44 weuld cust te make the 
Gele Was Charged ageinet the Descsotehes im the settlement; if was 
Bedrich Wimay whe complained 6 Cescateh thet eertain bills at the 
grocery atere had net been peid ane who forecd the latter to pey kim 
the omount of thers billa, and whe Pe vmenally rvveipted te Leseetoh 
for the paymente made by him in thie matter; he was the é¢sinent aad 
centrolling fxetor im the entire tranenct lone. 

The master justified Big recommendation that a deeres be 
enterec in favor ef the complainant upon the ground thet be was 
“unable te find from the evidenss, that there were any positive 
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statecents of present exiating faete, OY supposed Tacte, which 
Were meterial in negeticting a eantracty made by the parties to 
this cause or amy of their agente, Upon chieh Carl Uoscetch Bad 
Fight to rely.” Bedriech Kinor ami his agente and eoconapiratere 
represented te the Leseotehes thet the owner of the LOG street 
preperty pale 214,65) for it, and the wad ispubed evicemee shows 
that krae Jancik conveyed the premises ts Sedrich Viner for the 
sum of $9,000. This wae a wierepresentation af a present exieting 
feet Gant wee very material to tke tramanction, and ae it wae relied 
upon by the Doncetches it eonetituted fraud Sufi ieiont to vitiate 
the tranasetion, (See Sunlap v. Zelree, 336 [1l. 276, 185.) Redrien 
Sigmar and hie agente end Cotetsplraters aleo represented to the 
esdoteher that the rental value of the pre@iaee wee 2128 per month. 
They telé Desceteh that the premises “bring 0125 in rents” per month. 
The proef tends to show that the rental value Ges sbowt O94 per womth. 
Bedrioh Minar emi hie agente and tactonepirutore seprecented to the 
vaecoteher that the owner had expended 2,0 tn improving the premises 
after he ha¢ purchased them. the svidence tenda to preve thet the 
improvements mude on the premises betceen shu dete of the purchave by 
Besrieh Hiner and the date of che eede $9 the Doneotehes were of « 
negligible charucter. 

fhe evidenee elearly shows thes Sedrien Sitter and Bie agente, 
Balear., Gruner emo Jemeo Kimur, eoMepired to cheat emi defraud the 
Descetchea by inducing thes to enter inte she contrach in queotien, 
ami it la equslly clear that Holub, who became te atiermney gar ihe 
Sescotehes through one ef the atispiraters, Balesr, intentionally 
aide and abetted the eonspirasye Se ether ettorrey appeared in the 
transaction, amd Holub claime he di¢ not fepremsent the eelier., 
‘April 86 Selub allewed GVoneoteh te meke a S412 of esle of the grocery 
store and to turm over the key to the exme to Grumer and permitted the 


latter, the employee of Bedrieh Hinar, te teke immediate posseasion of 
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the grocery. fhe meat day Re allowm: Seeswteh ts kemd seer te 

Bedrich Biner a check for (1,50 amd a cheek for B20 te Balear. 

St the same time he turne’ over t9 Mocrieh Binar, oy to bie “O23 SF ee» 
Gruner, in the presence of Su¢rich Mimer, the tract deed and estes im 
uestlOhe hem Sree leeseich te@ld Golub that the prog sty na Bat 
worth «hat they were paying for 18 emi thot ake wae wmeliling te sien 
the notes ami trust Geai, aud when vhe “Brake coon ani er ied s” Helub 
gent for Secrie¢h Sinar end Uslub allewes the loiter ts coerse Yre, 
#ORCGtGR Inte signing tee motes amd tract 4ee4. Solu did aot get an 
Sbetract Lo tne property until about May % or 9 ome he é46 wot axing 
the title te tae premives uniil them, He 44 net record the deed Leu 
foupinil untii July i and bie explanntion for thins delay we tect he 
hele the dowd until be fwund the idile to the premises te be mer chinpato 
able. The eclley, apparently, di¢ neat think it Fiesesgcory te AerTe an 
attorney to vepresemt him. Hoelub's ceméuet im the premises amounted te 
& betrayal of his cliante. rumer, ~ho teok pencesston of the grogery 
store, was but au eupleyes of Bot rich Hiner. Joseph Hiner one « 
wrethex of Seurich Ginare Tt ie very cicnificemt im othe cane thins » 

im spite of the character of the ovicones intretaeed by the é-fendente, 
the oly witnesy galled ty the complsimant,. seve She tee attorneys whe 
testified ae ts the velue of toe Legal services of the sclisiter fer 
the complainant, #:5 Bolus, od “is ovidenee tends very otrongly te 
suppor’ the theory of fuet ef the énfondantea. in tht present dase the 
acte aml atatesentie of say ome of the comepiretare were the acte and 
Statemeate of a1] of the comepiraterve. The fact thet there wae a 
ieaepizesy te cheat and defrawt the iovecetehes end the r¢letionebip 
which several of the conepiretore bere to them, ace very Lepertant 
@lemente tu ceterviming the merite of thin essee Tree of the son~ 
epirators, Yolut md Boleer, occupied a fidvetary relntienuhip te the 
Beseetehes and the other conugiretore were fully aeare of thie reletéon- 
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be uscé in furtheranes of the Swaopiracye it ie gleim thet the 
coneplraters arranged to have Solus agt ag nétorney fer the Deecotehes 
in the transaction aai to lave Balear net ca the real estadqe egent 

fer them. The fast that thx redetica of stlermey anc client avteted 
betucen Holub anc the Dosvotukes played an impovbent part in the 
SFanaaetions 48 ane Led Trequeutly etatod, “in the Mintien ef 
client and ahtormey or sulialter, there ie wae oat ic ema Sepoved 

in the letter whiuh gives gise so Wesy olrim@ig isflucenese aver % 
eebieng, tighhs end interests of the former, Sevoe the Lew, with 
thee providence, net only watches over til the transaction of 


Parties im thie relations bub often iatirposes $6 deglare trenesetions 





welés which, Sutween obues persene, vould be good.” (Jenata, 
Si omel, AY Fils b4B5 LG; Grusy Ve wii Bhs ae Uhde Age hy as) 
Samy other caste to the awe affeet migih be oltet. "Sourta af equity 
have refused $¢ sa% auty bounds be the aishastagtes gat of <biek 3 
fidvelery raletion way springs 14 ast tly idcla¢es all Legrd re» 
dations, such so guardian wat earl, atiorney aed client, priecipel and 
agent, ant the like, but $¢ extends te Peery veeritle gese tn shiek o 
fitueiary reletion cxiste ia feet, act in vhieh there le confidence 
Tepeees On ane side ond reauliing dexination and infleense on the 
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ta seb se the real oetute epent for the Pesevtehos and he received 
pay {rom then for sy acting» In Hubwk vs Seyfarth, S39 122s S71, 376, 
&t fo sat@: "She eule te weld aetenighed in seuiey thet She veletion 
extating betesen e principe] aad agent for the eple of propecty is ea 
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agent, udlege ke is adwised te the somtrary, thet the agent la is 

& situation te give to Kise primgipel that uweivided aliegicenee 

and leyalty ahich the proper performenme of the agency requires 

emg ihct he wild remain im thet aituations if, without the 
knowledge sad cenecnt of hia sringipal, the agent becomes the agent 
of the opposite party as well am undertanes by contract so bind 

hin original :vineipal, the lew dems the eriginel principal im thet 
tranesetion to be precticaliy unrepresented, and sny Bargain in Ria 
pame ox cut deme em iu seceunt ie ugunliy yeldable at hia option.” 
"gore the verler ond veacee are dvealing «+ ermte length vith ench 
ather, the tepresenitations of the former <a te the vost ef his 
preperiy, even taouch false and mide with a wiew te dewelwes, wild 
furniak oo ground of action. » * * Thies rule, horever, dots not 
apply, where any fidwolocy Felatios @ziate between the vender ane 

the vendew * = *, ih such a Gare, & Bierepresentation ae to the 
orice paid will give » sight of action to the deceived partys Bemba 
¥» Palmer, 47 iile Wp Tuck Ws Jowtings, 76 id. Vlg Siwmmer v Eigegns 
98 ids 22; Merwin vs 22h + G1 ide S9L6" (Haguk ve Browmedi, 120 
thie 262. ‘ee aduo Urifiith ve cerke, 168 1i1- ‘gps 307%, 3453 Sous ve 
Fudjaious, “44 idle Appe O88, GS-4) ia Bhe dabier enon the course 





holds, ‘oliowing other -Liimeoia dweisione, that ome seliing property 
Rae wo cight te gut? tte velue amc thet the purchoser wii rely on such 
guiiing at his own viek aac peria, bub theS this rule dees not apply 
where = fidwoiary relction existe between tae parties. Secrith Minay 
ned Gbaer uwesbere of the comepiracy toié the beecetehes thut the iéth 
abrect preperty wes werth at Leakt [44,0009 waereas the undisputed evie 
demee shove shat it woo worth mot over §4,000. All of the perties eho 
made these representctions were real estate brokers and undoubtedly 
knew the real value of the premises. Sccrich Rimar knew ite sctual 
yalae. The pesvotehes cere not on equal terms with the conepiraters 
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ent the reprecettiationn by the Aster aw to the velawe of the 

PR ope riy Were & greens wKagyeratiaw, sai thease Feyprescemtc tiones 
tegether with wlher represantasions, ell af Aich were gotied Bu 
ty the Cescetehus, revulted im au anootecione dia Dovguim, ant mudes 
SACK Clvewesénees @GUily “LLL ash bysitate se ingest epe tn Payer 
of the injured party. (Cee Helneten ve Barton, WIG iis ye. 89, 
G@3-%, amd gusge these cltede oss ahaa Sliigen v, 





Mattox, 229 
Like B67, 378.) 

We Shiok tuere de fores in ihe cantemtise af the aetoute 
agate tinct the execubien o the brust Seeds ext notes y the defend« 
ant Cerélina D¢eseteh rer sptnined Br ferecne, 

Tae regerd gore wat €leclene che the wamplaiwant ¥ietor 
Be Rrajot was er kow he came tmta pieesertom ef tke notes te een 
Siem. Ime auit te faveshure mw Liem mretme len’ che gichte of 
the purii¢s are governed By the lew an cimindetere! tn sayete 37 
@qaity, acy: Het by the muhes that wouké ebteia in om ectden b4 ve. 
Gaver Shd@rent upo the acte acoared. Forvtgecee om’ truct feeds 
“22 ae% sogicnekle ot Lew, gat ano ao surckeown thee taken eis feat 
to She same defemasta thot extatet between Ghe sviginal vartione 
Z vo Aeyeloy, 74 Tile 356g Smtth +. Biemenn, PLE T2h. Aspe 
A’S, 104 B 185? Shon vy. Caggns, 822 TLL. Agee AS, 471 Bengock v. 
Fpiditve, 247 TL. 467, 4736) 

is the inetamt ¢nee the uncontreverted fete chow, firet, 
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that Boevieoh Miner hed omly 0 €3,0% equity in the Leth strect 
Property, em, ercend, thot the Aefendents turned ever te Beerich 
Singr er hie agente end coconspiratore, greperty en? meney te the 
velus of $2,900, emt they piewed cotes eceurcd by the aceand snd 
thire trurct ferde im the emeurt of 98,69. By ihe deerce thoy not 
wmly loot #31 thelr intereet ir the reel crorerty, Pet they are 
hel? personally Liable for the ermcumt ef the deficiency, 01,262.86. 
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fhe otveumateners surrounding the trawecotien in 4Ufabion echoubé 
anock the sqneclenta ef a eourt af aquifer, asd ghanas ry vauld be 
Weak fmdesd if if poewaltted, in the srecent grage ei thos, a forae 
@hosure dearce agaings the un“orlunste <ofou¢umbs Cork and 
Garelima Doxeokehs 

The deorse of the Cirent’ Cenrt of Cook coumty le 
reversed, and the eager da remanded with divevtdone to ¢iemies 


the DLLL Yer went of equitye 
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Before s justice of the peace, Lowig B. Harris, plaintir?, 


ebieined a judgnent agaimet C. + Sehuppenhauer, defendent, im the 
: was 
amount of UL7GeSde Sefendamt eppeale amd the esenZtried de Hews 


in She “drewit Ceurt befere the court, with @ jury. At the con 
Glueion Of sil the evicenee the seurt imetcueter the jury te fing 
a verdicS in favor ef plaintiff im the oum of (179.54. Judzeent 
wee entered on the veriiet and defenlant has appeakeds 

Pilmimtift sued to recever certain paywonte ¢leimed to be 
éue upem « written contract wherein pleaintif? egresd te convey a 
certain iot im a certedn wubdéivision to defendsnt upem the Lattert » 
paying Tor the some 61,800 in certain iuatelimenteas I wag 
stipulated that there ena due, under the terme of the contract, the 
amgunt of O1TG.54, The contract providec (inter alia) as follown,s 


“Se All tuprevemente made by the party of the firat 
part, such aw strects, Comunity whlig, Glers, parka, Tont- 
pridgen ami echemicie, shall be made at the sole expenee of the 
party of the firet part, am ne exsenuments for any imprévee 
aeute sade by the party ef t ¢ first part shall be levied 
agningt the property cenveyel to the party of the second part. 

{a} The purty of the first part reserves the use of the 
gomunity beaches, ntrecta, s¥lia, pliers, parke, 
weridges and channeie for the benefit ef all praperty 
hereefter scguirec by him ae additions te eld Sound 

Lake Beach -ubdivielon, aac for the benefit of ala 

owners of lote im suid additions to  sumd Lake Beneh 

“whidiviadons 

(>) Im the event that the party of the first port grante 
aM engement ever a propose: chime] to be located 
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vetweun Slocks 32, 52 amd G4, leading from Cound Lake 

te the prupesed golf courses, lying Bovt and adjaceak 

te aald Ceund Lake Seoch “ubdivinien, then reid easement 

ateali alse be fox the bemerit of 211 owners of liste in 

@ndd haunt Lake SFeeeh Subdivision, and «11 lete whall 

be gubjees. te esid casement.” 

it bee been Father Cif? lewlt to determine fren the brief 
of cefencamt the tunet pointe upen which ho depends» Hie poaltion 
iw fairly well cleared up, however, im his reply wriv’. Hie major 
eontentiom ig that unier the afermania previedens ef the contract 
pleinticf wae obligated to builé o ¢chenmel amd thet piniatirr 
failed im that regerd, and tact therefere me could noi recover in 
thie eult. The only breech of the contract by pluimiif? thet 
defendant cle timed apon the triel velated te the chamoel. It is a 
sufficient anower to cefendant*a seniention te say that the 
previsions in the contract, upon snich he relies, do not obligate 
Plaimtir? te Guild or ¢eotiwiruct & thannel. cefendsnt raises 
eevernl other contentions, but az they are besec ugon the 
aepampiion thst plaintiff, in the written contrast, agrert te 
bullée ao ghemiel it is umnceessary te further consider the acme. 

The trial court ruled oroperly in inutructing the jury 
te vind for the plaintit’, am the jucgment of the Clrewlt cart 
of Govk County ie aff irmeds 
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he Stemh, plaintarr, sued The Shierce Cagtom forment 
Cyepert, Imc., ecfemdamt, im the Pericipal Court ef Chiesce in aa 
acstien of the firct clase. The eese ees tried tefere the eowrt, 
with a fury, =7¢ there wir = verdict returmcd Cimgiag the iscaen 
againel the defomion} and eaeescing plainticits demages «i the sim 
af $4,500. Judemest <sv entered wpom the wer¢iet amé the defendant 
has apeended, 

Phe giainsiff w+ ¢ elothigg selec anc ine defendan’ 
wae envered in the clothin: baginese. The glaiasif! was sugleged 
by the defontamt wader a certain <ritten sereummmt enlled a “gsedery 
agrensent* ani he entered ween his duties a2 = inlecmen under the 
@eié agreement. Fhe term af tan omploswent wou from Jongary 2, 1625, 
apiil Sccember Sl, 1926. “he slaiwiit?’ elaimed th 4 Be fabf ilies 
ail Rie a¢ligetions under the centres anill saguet 1, Lei, aml thet 
he thereafter held simoclf in recdisess am@ coe eaticely willimg te 
faulfili, eewplete emi gerry out <1) tae teres of the eomtract Wy hie 
te be perfermes, bet thot the cefemioct, om cnguat 1, 1925, commited 
a breech af the eomtract by ¢ige¢hurgise tae plainiify without just 
eonee. The plaintiff elsimeé Gn.t theres wae gue iis from the 
defenient, after eLiowinmg te tho istter o12 ite Just erecite and 
seteaffs the sum of 9,108.7. The cufendamt, im ite sivicewit ef 
merits, acts up a musber of defenses to the eleim of the plaimtift, 
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but in tne view th«t we Kaye tuxen of this appesl 16 ia necesnary 
fer we te censider epe only. The <sfeméami cemiea iket the 
pieaintifir fwlifilied e111 hie ssLigutiemse weder the contract ueaidl 
august i, ifs$, emi averse thet he habiiualiy oeglected Bie euty 
a@ &@ anlesmem and through acts ef opmiesion and camciseaign, and 
eegiect, oi iajureéd the eusimess ef ithe éefemiant ike ihe iaiter 
@S@ GOMptiles t4 discharge the glmin$iff ou smpucé 1, 1955, and 
ihe defendont ¢eniec §hat 4 “an imtebted te the pleimtiff in any 
Bua whe teserer. 

fae defetiemt combende, anc <elremeusiy argudée, that 
the prepenieremce of the <vicenee shoes thet the plaintiff's éig- 
Bigsel ne warranted. °@ Bawe tascielly examineé ali the cyie 
éence that teary upom thr imvtant Gententicn ave vs are gabtial iad 
thet the contentions is = meriteriane ane. in viex of the faet 
ahelgaing eet commentiag upon the e¥icence tei bearg upon the 
inetamt contention. in sur jacgment it «ould Be « aeurigue ine 
juctice to alias the greamnt Jat gent te sbaids, afd, Sherelere, 
4% will Se rewerscé cme the Gamet Temance far « Ber EPlals 
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tgvard J. Eee e& al, filed « Sill ef esoepleini is the 
“mparier Cours of Cook ‘oumty sgoimet Grage HB. amcat, Jnlumet 
City ctate Bamk, o cerpersties, -rthur Jeanette, Chcrles Hs 
Biller; “asiel <.« ‘sberte and John ¢. Sisherty. tater, oy 
erdsr sf ewurt, Jotn Ge Salac was alee sade a dsfemiant., The 
@etendants Yiskherty ati Zalae gere dsfaaltec fer want of ae 
REpexvance and apuwere Cefendeats fumcam, Bilier, Jennekte, 
Culueet City Ctate Samk amc Soberie Tiled demurrers 46 tee Salle 
the gouré sustaise: the demerrere of defendante weean, Silier, 
Jesnetie and “sber$= an diamiessi the bil] se to there defendants. 
fhe demarrer of ihe “<lamest City “Sate Semk =ee ererrules amd 46 
wan erdere< to amawer ite Sill *i5min tem dayse 

t% appeere from the record {et the imetemt onwe de efi) 
pes¢ing nm the lower court ae ti the éofencamts Plaherty, dolee 
emé Galweet “ity State Bank. “im order «ef court diesiecing = blli 
eg te pert ef defententse only iv aet « final ome, smc enn sok be 
appeale: fram amtil there tee teen a ¢osglete diepesition ef the 
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stated in Thompsemn ve Follenebee, 55 111. 427, and follexed im 
imtexymational Samk vs Jenking, 15% ids 21%, Person ve Jorhem, 117 
ide 157, chicege beel orke ve ijlingis -teek “oey LoS ide 3, 
Bucklen ¥. city of chicergs, 4° id. 451, ond other eases.” (iyeyer 


We Goléy, if] ikis 4345 456.) *This eouyi has freguentiy held that 











if « 9111 is disaiasec ce to ome oe more garties fer «ant af euukty 
ged the ¢xge stiil semaine sending au 49 Gther peytiee, the eoepisinan’ 
eammet prosecete a @rit of eFrer wmlil there kas teen a Pimai deeree 
er @ixeesitien of tise eee ae te ali the ether gurtiee. The Pees oe 

ie thet euch a cdeeres ig mot a Tine ccoree within tke eeasing of 

eur 2ractiee get, amc this court sac therefore ne jarindictian te 
veview it. Unces sue ciremactences thiw eourt will déicmias the 

exit of ite own motion.* (The eaphe ws Eauks, 295 Lilie 127, 140s 
Bigugos, 294 Ilis #89, 241.) 
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eelcttian, heures Barton, <ooploitc<c, Hiker @eth, tant amo HSS an 
auecysciaé worm amt that she gus “pregmami with cRihe im gedd UASe 
af SPisase. whieh child b? 228 S8ubi he Sesmee & YRBtarc, amd take 
Horry Foeh * * * dn the father ef genic chiie.” The defendant fiked 
& ples of not cuilty to the charge est saived a trial sy jurye ane 
Sie teute woe auemitted te the wourhe iYher scouring tae Les tiaeny 
the court foun’ thot *the reletrix #.4 of the Sik dag ef ooleber, 

1829, delivere? of «© bastepé chill, berm alive, ote tnt he, Bavey 
Rech, is the fTother of ec$d chiles" © mgtion iad & Bee t2kBA Waa 


itging. The defendagt 


my 


everrules ort fudgert wos extered wpen tke 
Bea eppesied. 
fhe defendant camtemés tio 4 the gulat of she dcfendamt 

as mot preven by a preperderanee of the evidence. The ¢Celendcant 
hee eet incarpereted tn the sbolrset of revere cay of the wyicence 
heard upoer the triel af tnin imuece, aut fer Shel Feseom sione, 
under the rules of thie court, #@ eeale b¢ jasiificn im affirming 
the fJudgwent. fovever, «¢ have Toad tae satire evidence presented 

the Heoring amé se age gogdelied th-% ube fimdimg af tne triad 
court vac felly juctifiec ey the proof. in the order gindiag the 
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@efondé:wt guiliys as eritteun ws uy the sherk, tho smo af the 
FYelatric tc gives ac “Herp Barten® exe the defendant Ineiete 
tant ie view of thie sto te af the recerd the Se eget ahewhé be 
teyrrged. The taeres] conerters. as the reeceré shown, that the 
reel name of the relatriz ic iemurs Bertem are thet se anch 
peresm sa *Srory* Berten fisuered in the araoef, TA fa poertecti¢ 
eless tent th: «oré “Rewy*, if the order, s¢4 & sboriesl aisinzes 
Seunsel ¢i¢ met in amy wey refa<e the imeteni esmtiemiion in the 
lawer eourt, ead be coneetes £hok He Hl eggwered the sareuens poixnt 
By a aerefsh exeutaction of “hs ceagerd. The tQrinl csart Bea the 
richi, «k shy Sime, tn wee the reaped apeck tks treih, ani ihe 
Serene seint is sed ome Bod exkls Ses & Severesi of the jar pgment. 
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YORE MAREK and mostly omrevs, oa } i 
doing busiaess aw CALI POP RIA } @ 
PLATING YORES, } 
Ageolleca, APPEAR FRO BMUSTCISCAL 
We F COURT GF CHI acts 
GGL9T5 “ROU GEN, doing } 
business ag SBILICY 2%). TING SChKS, 7 g~ 
Appellants 2b | oe 


Mie JUSTICH BakWes GALIVCGeS THE OPTSION 47 THS Gout, 


this ig a suit begun by sttactment, cleisimg an indebt- 
ecmece of (912.94. the attachment «<ffidewit sau traversed and 
Gefendant demied eny iméicDiedmees im eseees of toe sum ef $412.10. 
the gage eae tried without a jury, and revulted in the court's 
finding the isese en the sttsclment agaimet the pleintiffe, end 
im their fever om the meritea ef the enee, im the sum Gf 715.38, 
fer which te Jucgment eppesicd from ese enbereis 

levemicvwt bed an order frem the slemite cle Useting 
Company oF pl<jing ecertein cups in tee igee, vleintiits were 
precered t69 deo the firet preeees of nickel pletimg wader tne 
feliewing ciremastanees. 

sagust 1%, 2929, while ¢ofendumt cue -Beent im Sew Terk, 
éefenmduent’s engloyee, one tepe, wemt to plaintiffs’ sffice to get 
priees fer the «ork. Tage #.e ¢alled «2 a wlimess fer pinimsif?y 
ami testified that ehile gslsintiff Bannk gave him prices @f pis ding 
the tee sizes of cuse, ané he offereé & less price, the price sez 
Left open antil defeméont should returne 

#amek and others in Bie office te tified that he gave 
the prices oe ten gente apicee for wieli cups, teunty for tia 
large, ami three amé one-hulf cents esch for rimges the prices at 


which he subsequently submitted his pills, ané thet on the *olievwing 
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morning Tepe accepte: thece tcrme sy teuleghene. “hile Tepe «lataed 
he Wace Be sgreement as i@ prites ané bed ue authority tc, he nevere 
theless orgere¢ cma began making deliveries tc plaintiffs the next 
Gay. “Rem defendamt reiwned s6 the city (cptember 14, 1990, he head 
& Gonvers tien sith Hanak iu the presemee of Bie deuchter omé Tepe. 
i the meantime nicks phatame Kad wexm nome en deliveries mace €6 
Pisintiifa. Tae Silla therefor were semt toe cefemiamt ct plaimtifret 
prices.  Uefendent’s testimony im subetamec wos thst he told Marek 
he eoulé gay kim mime cents apiece om the amail wupse, ben conte en 
the large, ani tve and ane-half cemts wa be vings, sha Sope bad me 
authsrity te aake af arcaicement for prices, tat if plaintiffs wanted 
$e stcegt defend nt*e price taey sighi go akend aiik the work, that 
Hamek then acid: “Ali right, ict it 28 aime eenta, ben conte and twe 
emé gueehal’ centeg* that a check we jaca given to Zaaak far 62603 
thai Kamak's atatement of enmirges i¢r sork dene ivem ugust 52 te 
-wguet G1, inclusive, at the pricua he cisimedc, woe thes eSsagec ia 
Ria preaenee Sy cofendaat*s coughber te eerréspenc ta the figures 
éefenéomt agreed te pays is €aughter am: Tepe alee testirtics te 
euch chamges. Hanak éGemies that iherg «cs ay $851k angus change 
of prices, ami d<fendemt slaimeé tart lnter when Settek esilec for Ris 
check he refusec te aceept tefencent* as prices ag aferesuid, ane that 
When he received Gille 23 pleimtiffe' priesa ke eclled up Bnmak and 
the dattcr tale Aim te poy ac attention te them, that the matter 
would be etraickiened cut «hex the “ork iy Ail Gime. 

Defemiamt sles testifies th:t ke we chirged sith werk 
om 78 lerge cups ax 665 mmell supe which vere cefoctive ema aoe 
ascepted by the -lemite company, anc thet he ene Omspilies 34 pay 
the Alemite {o. $244032 for 1016 eups thei serve spoilcsé im the 
plating, fer beth of which items me clauses erecdto peg endant* # 


deughter corroberstec defendant «<s te said sewverzatiome omc SHAnge 
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of stateswnt ef prices. 

Ee question arises teat éafeméent wer embitied te « oredit 
for o sheck ef $230.85 (imeludime the saeek fox $250}. Bul the evi- 
genes clearly disclose: th.+ the «mount cued for ves the balases 
after -ivine such ered it. 

as to the Glaim of erecit fer 744.55, the eourt epoenys 
to have allowed only ©1892. ~“¢ thick é«fendert shostd keve been 
eretited with the entire «meunt. *@ @lee thirk thet the eviconmee 
é6igeloser thet sefendamt «oe ehargeC <t plsimtiffe! prisce Sar werk 
anu 78 large cups er 643 emeli cup@s xmeuntifs i9 78.85, whieh, the 
supe bharines Been Fot@rmed as sptilec, sieruld Bees Seen crecites ta 
Sel cada ny « 

be@ucting, therefore, from the elsim af -OL0.84, exec ite 
Pee $244.82 ome 6780985, wm total of 5324.22, the bo leaee cvald be 
$594.72, te which plaintiffe woeke ve emtitied if sIsaintit?’s* 

Prices cere «cc4epteds 

YRetner er act Tepe wee cutterise’ 6 slaem an sgpeosery 
at panimtitie’ grites, the evieemere elenrly tenfr te shor, re hath, 
that Ghay were ratifies ty defemiant. fhe eiiie sutmitec’ Tre: 6 ime 
te time agen She Basie of suek pricts were apperentiy eceeptec by 
defendant «<ltheut pretest. “Bile there «c¢ eontradictory eridences 
eB itut geimt the trial court «evidently accepted gliain.iffa’ version 
aml =e Same eay the geurt errede 

appellees file: ereas-errere cisisiag the esurt impreperly 
gugeked the aitachment writ. Be precf wee adduceé om ¢ither side m 
thst subjects aed we think the court properiy gusehed the verifs 
Apevliees’ poimt that the cours erred im germitiiar ga «ntonmt to file 
his traverse after the filing of Bie gcuexvel eappesranec hed the 
effeet of welving amy objection to the abteachment meu me Berit. 
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The judgment will be reversec and judgment will be 
entered here for $594.72 with a finding of fact that that 
was the proper amount due frem defendant. 


REVERSED ABL JUDGMENT HERE FOR €594.72. 


Seanlan, Pe Joy and Gridley, Je, concuro 


(34107) 


FINDING OF FACT. 


We find thet the amount of plaintiffeat claim against 
defendant wae 594.726 
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BR. JUSYICS BAQWie POLIVSRSD TES GEIR io oF THE court, 


This is aw agoesl fsom a findine and judement of the 
egurt agaimet defendant fer 615.14, the face value of a draft 
eelivered to defendamt task fer etllec<ien, ¢ reem by plaintiff 
om the tiamend Meter ferte Coe, of “t. “Leut, Bins. 

eeiawered with the craft wes a senled envelope eon- 
taining eazhier*a cheeks snc drefta te the smownt ef shout 
$2,006, mil peysble te the Diemend Ketor Parts Coe, given by 
customere of the company for purch«ce ef ita steck, high plain- 
tiff was eepivyed by 1¢ to selie 

Pilsintiff Resdec the pockege emc craft te an officer 
ef tac bank with the requgei that when the Boney wos reesived op 
the draft 1% be deposited te hie credit. The @ ref. wae forwarded 
$e the bumk's corr¢cspoméent =f “t. CLowd, for a:ilection br Letter, 
eaying, “surrenéer cocumente attiuched om payment emily.” 1) eas 
returmed uncellected, the drawee met eecepiinmg it ser beime ind«c>ted 
te the pkaimtiff. 

dast whei deceme of the envelope ays contemtc toes net 
definitely appear. in tie coures of Bam ling the Satter tae 
peckage waa reecived by an employee of the bank ito forward but she 
had no independent recolicetion ef mving ¢eme go. Seleniant, 
however, offered te prove the receipt of the package by the Sismond 
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Boter Parte coe, sm thet its centents were ite preperty and 
Regotiated Sy it. The court erremeauciy suctsined Sejrctian te 
the offar. IS was competent om the cuestien ef GuRagess 

Sile defendamt ay Yelle in seee of either less or 
erengfal delivery would be Liable fer ane demsgeSplninsiff gus~ 
ieitieds, vet they suet be sotusl csecges, and the burden w9 wpec 


him 80 prove them. ‘9 said im surriesn Supress Up. ¢- Paragng, 





44 Thie 3125 “Im eli antions fe> erence, waaccempanics with 
cirounetaneer whick authorize a jury tc give punitive ¢amagea, 
the tru¢ measure i¢ the amount of damages thal plaimiaif really 
gustained.° 

4% im comtented by appeilec, kovever, thet the face 


favie the meceure of 





value of Bie amacewphwc cr.f\ une pri 


CoB gees ‘MeuSY ities citec 8) Bim on this proposition arc wet 





applicable io the facts im the caue al Bete A fads exauphe of 
Sawe is smere cesirery te Givections a #i1i of lsdime sstached 
to a creft im Gelivereé ts sac drawee without gayment of the 
eraft f£epresenting the vaiue of tne shipment.» Bui on euch a 
stete af fnete im Secand Bet. Same vy. Bank of dma, U9 ‘ree S08, 
i& “se S2k% titat tie plaimtif’ souk: wily recuver the sctusl less 





ey seeeam of sat Gr¥ich of GBiy, ami thot the cefemcent had the 
Pigai tO eave Faas the piuimiif’ wae not demogei wy vensenm ef the 
eurretier of the Bil of Aucing "atneut posmenk of the draft 


and o@ald de a9 by shewias tent to¢ pledeiif?t won mot the true 





omeer ef tee cre it ami bili of Lacing. She euee of Becker 2 Cos 
‘S Ba os S78, presente = aimiler state 





We Sei liga). Sas 
ef facts here « S4RL of Le dmg attccket te © erat semt te = bank 


Ses celleetion eon delivered visheut perment of tae drafte The 
geterb asiét “Senesding thet the defendent exeeeded ita oubherity 
ie regerd te tae Bill of lei img, 15 dows net fellew thet the plaas- 


tiff eom recovery the face value ef the ¢rsft which it is cls imed 
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the bi44 of Xeding «ae accurdtgy for. * * * Thee Plaimtiiy eeukd 
eniy recever the seetuel dosages sensed by she sete of emiesiony 
ef the defendant." (Citing cutherities.} 

3% is clear from the prosf in tia cane beg the ean~ 
tents of the envelop. <ere mot iu faut hele sy paeineiiy ae 
security for amy imiebiedmes< to Sin, Ber soqes SY Sig, am tha’ 
im fae$ aothing wae dwe him fra io» drewee. Ber waa there ose 
SkPTees agreseenh ne 1G fae «Bowe af comges. wiheritdes sited 
OR test subject are act pertisent. 

Bak even 1.f tm: creit Bec ay suek relation te the 
Geatente of the cuvelepe ae weudd ucernct the ¢hate that ite amount 
Wee grits facie the seseure of damages, os where the 4 raft 
Fepresents che value of cocumente abi eked, ot they are hedé ae 
eecurity tor ite peyment, vot, regardless af thy errer i re jock ie 
presi offered sy defemient teadisg te ebew th-t the eg@terta wf 
the envelepe were net srcurity fer payment of the 4 eaft or Bd 
any other Legel relution sherete, it is elearly imferablic from 
plecmtifi's ewm evicemes thei be Bod mo fimemeial interest oha lever 
aM, ox lien om, the contents of che SOveLepe, amc seffercd ne 
Gamage. Having fsiled te sustain the burden acet Bpon him ic shee 
that he suctsimes amy domage ss the coo@li of cither the aoue oF 
wrongtui colivery of the p-ckage the SMa geeRe BAie lL be reve resd. 
with a fimdine of f: 2%. 
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“CeBbatig >. de, o@i Gridley, Je, concur. 
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S4BER Be PONT C4 ale, } 
Appellees, } 
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Ve } APSEAL HiGw SUNTCIPAL 
i 
COMSUELO 2, Leweriwax, ; COURT OF CHTCAGGs 
2s Glee } ot - ‘ ; aa R r 1 Be § 
ppellants. i wos Lelie (i 


Mi. JUSTICE B.SMES DXLIVERAD THE GPIsion oF THE court. 


Pisintiffa sued defemiante ta recever atiernega’ Texe 
fer conte anc professionel legal gerviees, giving an itemiued 
scveunt ef the gute, fran (atover 11, L¥5S, te ceptember 14, 
2e26. Ho questiem srises «as te the items orier ta -uguwt 29, 
1$z5. Yhe sebeteamce of the defenee alleged ig that deveniante 
€ié mot request er require such serviecr but thet they "seusht, 
demanded amd endeanverec to procure from ami ef sisintiffs proper 
profeecionel legal stviee emi seerviees im the premises from 
@guet 20, 1925, te “eptember 14, 1929," emi thet they dic set 
seseive “proper advice er proper srefessienal legal eerviees in 
the premises.” [Defendants alee plesded a seteeff ef 9755, of 
which $50: vas a¢vaneed fer a redemption certificate from sale 
af preperty invelwed im the services remdered, smd 2160 paid 
plaintiffs fer services which dvfendente claimed were unsarranted, 
amé 2100 fer a vertsin purpeze defendants clsia «s2 never enrried 
out » 

it agpeare the scrwies« rendered were *ith reapect te 
the interests of defendumte << remainiermen in resi estate under 
the will of their fathe>, ami tut the fes title was net te veet in 
the parties entitled thereic umder the will for ten years after 
their mether’s death. ‘the prepecty had geome to eele for taxes sme 


Litigetien erest comeerning the oroperty thet affected Sefendents’ 
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interests, with respect to whieh correspondence and confereseys 
were hud between plaintiffs and ene of the cefendents, which Lend 
Se establish the reletion ef atiormey and eliemt between the parties 
with respect te the serviees rendered. 

The balance claimed, according to the atatement of ela ini, 
wea 1418.34 after giving defecdants eredite, «hiek inclade the ltens 
for which they clain 5 sct-off.  videnee wae introduces te akew 
thet the cervices were rendered, an itemized, erd the vhirges there. 
for were fair, resconable and customary. Thet euch services were 
rendered ie nei cuectioned. Box eae there any svidenes teuding te 
show that che charges therefer vere not fair and reasonable and 
curlomarys “pp@lianie seek to raise & unique question ~hether the 
services were “preper“, ané in this connection show thet some of the 
services were rendered in preparing en intervening petition, diselleved 
by the court, sné « bill, “hich in appellees’ judgment might accelerate 
the life estate te the Bemefit ef defendants, but «hich they recuested 
not te be filed. ¢ shall net undertake to zo inte the 4 ctedls of the 
eerviees rendered by plaintiffs. -uities it t¢ acy, ws think the 
réletion of otierney anc client existed anc waz reesgnised by éefend- 
ante, thut they seught pleintiffs' sdwiee and reccivec their Servicer, 
ami thai plaimtiffs octed in goctd faite, ami apparently © xereiaed 
their beet juc geent.s 

Ag te the set-off, it appears that the money sent for the 
retmption of the tax esle sua weed fer that purpese and duly ¢redited 
to cefendante. The seteeft therefer cannet be maintaimec simply 
beenugé pleintiffa have reteimec the eertifiente ef redemption, on 
shich they hac a lien for their services until paid for. 

tne other itemy of aeteoff were evidently allewed by the 
dury, the verdict being about $400 Leas than the amount claimed by 
Blaintiffa. @leintiffe azk thot we enter jucgment fer the caeunt 
@luimed. This «< eommet do, (Uivish v. Jorsetmer Controcting Cou, 
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$12 Ikke 343), and plaintiffs beve sraigued me cresse-errers. 
The judgement ia affirmed» 
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Wh, SUSTIC“’ BAWRES DELIVERS THA GEYBICH OF THE COURT. 


Thies is a persomal injury suit. The eauee wae submitted 
te the jury om a count charging general negligenesc, and twe cuounta 
prediested om the apecd sections of the eter Yehiele et, and the 
plea of general iseue. 

Appeiiantes eomtend that plainiilf was sulliy of come 
trivutery negligence ag a matter of lew, that the court erred in 
refusing ¢¢ withdras a juror because of prejudicial testimeny, and 
that the verdict ic execssive and agsines the weight of the evidonee. 

The agcidemt eccurred at the morthesst corner ef “eatern 
avenue (a north and seuth «trest) .nd ircher avenue, shich cresses 
the former im a northeast amt southwest direeiien, treet ears rus 
en Seth avenues, and som: gare from the “est on  reher are ewitehed 
at the intersection to turm north on estern, either te continue 
north, or to be ewitched back from nerth of the intersection to 
the south sound tragke 

Just befere the oecurremce « Gar eame from the southwest 
om reher asd wae ewitehed north on the nerth bound tracks of 
v@eterns If it wae to continue north plaintiff intends: te take 
it, and as it “es comins erownd the curve he cresesed from the 
Rorthvest corner to the opsocite side of estern avenue, in 7remt 


ef the Archer car. Just after he creased the t reeks on enterny 
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amd had resehed a peint ia dispute bateeem the exe reil of She 
north bewac track on eastern and the eaat curb of -eetern, he 
waa etruck by deTemiamts! truck golme north ané while passing said 
moving gare The iapact threw him te the ground and hie Left leg 
ene rum over, groducing what Le enlied a *Pott'a ¢Cracturese” The 
Seatimony for plaimiiy woe that he was etruek by ite right side 
and that fer defendamte that he was struck by ite lert aide. Bat 
whichever the faot if is met comtrolilings 

Pinintiff Sestifies that be wos shout three feet from 
the <net ourh when he war ueruck, that he looke: beth south along 
“Seterd and ¢ast om .feher after he had cressac the fesmer and saw 
ne apovoaching traffle, (except at seme dixctance northeast om 
eecher), thot he walked northward locking eowevlat westerly ew 
nerthwesterly, intending te board She oreher ear if it stepped at 
thot cormer, ar thet be oleae leekec couthenwdt on ~eutern before 
aturting ucrees the atreet and sea¥ ro apereaching trefiie on it. 
The only other eitnecses tu tae clrewmetances of the sccident fer 
plaintiff were the metormam of the sreher cary, “bevharit, and 
euether sotorman, Trasnik, viding vith bim om the front platform 
ef the ¢ar xt the time. Gach teatified thet Be aew mo nerth cound 
trafiie on -estern Just before or ne the cay wee auking the turn 
wut did eee plaimiits cress the streget, ai which time the Gat was 
mevine five oc six wiles an hour. ‘The former dic net eee tie 
ageident mor tesrn ef 15 wntil Bie ear tod gome on 66 & CrowsuveEr 
evitch abouts 100 feet north of the iuterscutian and been switched 
south onto the south sound track. He Bewtified that plaintifi 
ereesed about fifty fect in ferent of hiv @arg¢ thes the car wae ebousd 
heif way areund the curve when he wae wre seing ovexy in front of & 
gouth bound ear at the nerthweet corner ef the imterasction+ traanik 
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testified thot woen ke first saw Pieinmtify he was ebous twenty feet 
ahead ey she etrest ear on the south bound track weikimg fact screas 
the street and got te about thres feet from the eurbetone on the onat 
aide when the truck struck him with ie Fight eide amd he €1d ast ace 
the truck eefere 4 ais Piaintizy, whem it wx about ¥GH ©Tith the 
front of the esr, which Kept aeinge The truck eae eelne in aecomd 
apetd, about 2° or 18 miles an hour. om eFSGe tehomimasion he admitted 
that he made a report to his Sampamy of the acci¢ent amd probably di¢ 
tay Plaintiff’ “ran” in fromt of the ear, but said he meant Ke wae 
Walking fazt. He wis then eeked if hie wind wae “fairly oleer on ie* 
at the Gime Se wade the sbutemeut, ami he answered °44 wo Bots” and 
that 4% was “more clear on it nau tie 6 Wee thene” “aen anemone 
tend atromcly to dinsreéit hia testimony. ‘hat is significont. he 
sadd Sie acdéemt Mappened even with the Yrent ond of the street gay 
ané just after plaintify had passed im front of it, ané in this respoot 
Ris teat imeny harmetizes elosely with defendants Yorsion af the 
See ddents 

Seth éefendents were sitting im the front gent of the trucke 
Both testified that Shey Bad come all the wey on ‘entern AVeIIe north 
from Blue i¢iands, a faut nas controverted at the hecringy that they 
stopped om the couth aide ef 4reher avenue a few Feet south of ite 
wurb lime im the morth beund track fer anet Sound aubewebile traf te 
for about 2 half a sinute and tite the -reher avenue ear hed then 
duet sterted io move areand she turn with ite frent on the eet aound 
treck of ‘astern avenue. Thumae Sebula, whe wag Griving the truck, 
Was Lomiliar with the Leeation end eviteh movements there and 
Motieced thet the sigm om the car wae “T6th & cestern® und that ite 
doors on the right-hand side vere Chesed, thus indiesting that it sould 
| switeh Beek on the south bound track for 78th street (south) ang 
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net step far passengers at tae northeast eermer ef the inter« 
eeotions tant he turmed Ale truck eut of the Herth cewmd track 
Souards the enat curhb to paos che street Georg tank then he yonohed 
thie Borth erogewidk the rent em of Nis track was about im the 
middle of the ebrest ear) thot hw wae then picking ap upeed at 
about tea or tuelve miiex an howe te pass the car when pleintirs 
auccumly ewexged im fremt of is oly abeut tee or three feet in 
Sfomt ef Bis trusks that he imaeciately gut om the brakes and 
ekicdced about vight fect before the Srwek eteppeds that the Lert 
eice of hie truck sixruck Phuilmeiisy that Bie srether get out ef 
the trues and helped peli plaimei?? from widermecth the front ache 
am the Joft elite of the truck. 

Sliliam Jesula corroborated kige wrother! s testimony im 
every gaterind particular and said shot whem he pulled defendant 
out trom underneath the left front of the truck Re emeLied “Ligeer 
6 him” an€ thought he wae drunk. laimtiff aamitted ke had been 
drinking. | 

im am attempt te exsiein why plaintiff's witmeases did 
agt eee defendants’ truek, appeliee argues tant it aust have oomee 
from the weet om ‘rehex avenue and mot irom tne wouth om ‘esterne If 
i$ came from the south oa esternm me could have aeen it if he had yeathe 
e€ a point near the curs and them lackes for approaching ears em (estern 
RVOMRS, Gr he Geptified. Kenge the Beecesoity of appellee's cheery. 
Bub there wee ae comlroveray an ta the fact thot dufemiante oose from 
Siwe Iylend on eastern uvenuc, ani there ia mething in the reeord that 
warracte questioning the veracity of ouleniemts with reapect te ite 
It iz receamable te infer £ rQa the teetimeny that sleimaifr wailed ne 
S¢ ete if the tecker ear was g¢ing north hastened to oroee in front 
of 1% whau se enw it sae te turn amd the é det sbeut the time it 
Sterted te turm the truck come Gp ca the ergesing anc thet while the 


Gar fae mokinge the turn 44 ebseured nis vision o¢ the truck, and unde, 
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the seme ¢ireumetances defendants did mot seu plaimiirf util he 
emerged in front of the moving street ear and the truck. The 
Sestimony thet plaintiff esc huateming sereae the street to eateh 
the car, «mn he bad $e de under the clreumstences, and thet Trasnik 
never eaw the Sruck until it Ait plaintiff, and thst tt wee then 
about even with the front emdé of the car and “juat sfter he had 
paesed in front of the atreet car," ie conoistemt with the testimony 
of cefencantes thet when plaintiff wae struek the truck was within 
three feet of the frent of the exr amd thot he had Just poswed in 
fromt of it. Under those circumstances he had no time to lock and 
aee whether a ¢ux was coming from the south. ‘ie he sadds * f4ent 
gaw thie truck - well it came eo quick on me, it ome right om ten of 
mej then i threw up my hemis and kind of jumped backs* He teetified 
thet he was “taking « shane” to board the car if i4 wis goime north, 
thet Ke walked “pretty lively* and eatarted when the ear started araund 
the curve, ond that when he had posced by the front of the ear he 
turned around facing west and was “facing Kind of northweat when he 
wae bite” The distance betworn tho exut rodl of She north bveund 
etrect car track ta the exe surbstone is teelwe feet. Taking inte 
eomsiieration the overlap of the car and plaintiff's estimate of 
getiing within about three feet from the curb, he im any event Rad 
very little syace io cover after passing im fren} of the ¢ar before 
he wes struck, and very Litcie time for esiewlation, He evwicontiy 
éid net step under such cireumetenees and look fer traffice 

We think thot she wercict in contrery to the weight of the 
evidenee benring upon veth issues as to whether there wan negligence 
by ceferiunte amd cantrivutery negligence by plaimiiff. if there 
wee any Negligence em the port of {vfomdemts 1% murt bave been im. 
pascing the car st a point where passengers mirht be expacted to take 
it. Sut kneving, ea they did, that the cnr they were paccing sae not 
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of esterm avenue to take it, «« think the evidonee waa ingaffiocient 
uncer a11 the circwastanees éa Prere Regiigenge on % ha theery that 
they should have anidie ipated taet sous ene might hesten to eress 
in fremt ef a moving car after it head passes over the oresswalk fer 
half ite length with every indication of not vtepping there. But 
while thut was s questien af face far bat GUrye -¢ think thas the 
Sinding ef contrdoutery Kegliyehwe was manifestly agei#es the wodpht 
of the evidenee under ali the cireumatances above detailed. ‘Jabatify 
ami hie wlineswes having testified tho Ae eToseed gone terenty fect 
in fremt of the Areners “VeMte Gar ead jehaet iBue ave seaghed ¢he 
@oe% wide of -estern avewae in Sime to have bee eon By the ape? P2ching 
truck before it wee “Juet on top Of Limy" we cnanet acy that the Que gH 
tien of contrivutery negdigenoe was ane of law. Bus we are forged 
&@ the eeielugion thet the tine fie 7" ccnsrtuutery negligence ae a 
matter of fact wig agnimet the manifest velght of the evidence and BEd 
the recsomable infereness thorefreme 

AS it becomes BeCvseary, thayelore, to vreveree the dtd gent 
end Yemand the cauee for a mex trial che athexy pulute urged ao errer 
Heeg Mot be considered. 
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“Map lalate, os vecelvere of the Coxmumity Kertgage 
Loam Company, & common law tragt, (hereinafter ecailed the i.oan 
Compagy) have eppeaked frame deerec, entered Getebex ds L¥2H, 
whereia the cirenit court, contrary te she reotmvnds tions of the 
mngter, diemigacs Ghely 9132 fer watt ef equity. 

Sguplaivamte’ mmemdedc bibl, filed Peoruary 6, 1928, 
Ag im the mature ef s $411 tu rewiew and ave modifive in eertein 
Fenpeets 2 seated of ike chiveaks court, entered in the coune ar 
Sevgesial vs Spsel cb obese Gi Meucwher 26, 102%, ae well ac a 
eerinin subsequent order, aud for geneva relie?» 

om the BYAL 15 ds slicged that am September, 10285, 
Bergcuiet Cilet btn bill in coié cause 46 foreelose a claimed 
mechasie’e Lies oa inprever roel tetete in Seok county owned by 
Jeruue G+ Enéel; thot Benjamin Kelmikeli, "es the legal belder 
and comer of seraaia aotoa, J 3G 44 Ameluaive, for the amount of 
S42 ,85C 5" Leieqned by Sade} Tiled a sreeu~i4i to foreclose a 
trust deed (« seeond aertgage sevuriag the motes) to ida copkin, 
ae trustes, reeerdes Jameary 2b, 1925, an document Bo. TI7A70085 


that Rugee#ll Firebaugh filed another eroes<-bill ef foreclosure 
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om hebalf of the legal helders agi ownere of certuim sends seeured 
by a grioxy trust decd (a firet mortgage) to lie ex trustee; thet 
the groeend ings reculted in the ontry en Sucember 28, 1945, of a 
deeree ef gale of the preperty, wherein the court found that Sergyuaiet 
wag Rot entitled to « mechamie’n lien, but found that there was due 
to Pirebaughs we truatees, the sum of 21S55,R04e21, which asoumt in- 
Gluded $15,000 amd 0780 for hiu selicitor's amd hie truetec's fees 
respoctively, ame cise “found due te g.4c Bepjomin Leinikert,* om 
the notes scoured im the trust deci te gudd Idem impkin, She oun of 
PLS 9440062, and ceereed that unless Fecel and wife, ox seme of the 
sefemiante, aieuld cawee to be paid within ten duys te Firebauch 
the smowst due ta Bim ae tructde, ami sles cunze to Be paid te 
Melwikeff the swownt Cue to Kit, the real estate be sald, etdes 





thei me attenpt wae mice by either of the erege-ooupleinests to 
enforces the provisiong of (he deeree amd ge ale in fact woe wade 
LH puYwuumer theree?y anc that om oprid Ge 1926, & written agrece 
gent woo gceceied between Firebawgh, ae txustec, Charles Je oopkin, 
ae trustet, amc anid Bedtle 

it is further alleged thet it ie previded im enié agree- 
ment that “im liew of prewecdinge wader said <coree of wale,” 
lepkin ie te deposit the sotea eveured by the trust deed (ihe eocond 
mortgage) to Ida sopkin, together with an addition, ome of P2G%), 
and Nadel and wife are te Gepomit their dead conveying their equity 
in the premises to enid “opkin and Jirebsugh, aw tructece, upon the 
fellowimg coniitione: (2) thot Pirebaughy aa trweter fer the Bond 
and Mortgage Coos (legal holder and owner of the bomds secured by 
the first mortgage) “is to eccure the vesatiag of andd deoretad 
order of foreclosure amd to roinetate the bend isowe for the then 
unpaié balages in the awe of approximately 7115,000) vbecring interewt 
at €-1/2% per anowm from Moreh 15, 1926," (») thot the premises are 
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bo vemein in the pescexecion and ecomtrel of “epkin and Pirebauzh, 
an trustee, and they are to colleét the rents am! imceme thereof 
and pay the necessary running expengeazy (¢) thet Eaded (owner 
of the equity of recemption} “shall have 12 monthy from the dete 
of the agreement (April &, 1926) to pay any amounts of noney 
acvangee ur te be acivenced by said trueters, Plus the sum then cue 
and owing on the notes secured by the trust ¢ecd te Ida sepkin 
(aud mertgage) and upon payment of said amounta esdd trustees ehell 
reeonvey the premigaes te exid Jeveme \* Nadelg* and (a) thet, upon 
the (ailure of eoid Radel ts se redeem the previews within «aid 12 
monthe’ perdod, then pgald Selnikeff, or hig nominee or & SELENE» 
thell have ihe right to redeem the premises upon tho payment te wnidd 
trustees of any amounte found to be due 3¢ them uson a final account+ 
ing, an the trustees shali bold title te the premises for 15 months, 
and, if «t the expiration of 14 menths mo euch redemption shall be 
mace thes they aay comvey the premiacn to my pereon d csignated by 
eis Fixebaugh, trustec, ami “tne diem of eni¢ Senjamin Melmikotys | 
by virtue of the moteen seoured by seid trust deed ant the deeretal 
erder of the court, shall cease and dotexymine »* 

it ta further allegec tint on dume Ba, 1026, Firebaugh, 
sa tructec, filed his verified petition in the Dergoulet causes Thig 
petition is set eut im fwli im tue bibl, ami im it, after mentioning 
the entey of the deeree of gale of Dweember 26, 1925, and that no 
appenl hed been token therefrem and thet if remained in full fered 
ome effect, VYiretsugh alieged im subsatamer thet me sale thereunder 
had been made, « “there being ander comeideration planus of arriving 
#$ amd bringing about s waiver ef the default on the part of the 
grantere im the trast deady* thai the trust dod provided that upon 
the request of a aajerity im amount of She holders of the bonds & 
default might be wolveds that all of the principal of the dus bande, 
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plus interest, hac seen ecliccted and paid out of the income of the 
premises; that 2 majerity im suoumt of the heldere of the wonde 
($60,500 thersot) had im writing requested kim ae trustee to wadve 
the default and he hod deue se, noticying the mortgagors (the 
Nacelsjj that the incebtwingen, Sound due in the Bergoutst decree 
te Sale Benjamin Belnikeif upon seid second mortgage, tvgethar with 
Gewese amc ¢xpenees, “has Seen paldy asidsfied and Aiseherged” and 
tae trust deed ta ida cepkin “haa been released of reeerdg” that 
the equity of sedumpgilen hew seen vomveyed te said Pireyaugh and 
‘ophia a. trustees, “aitdes the provisions ef a Trust Agreement, dated 
Ogeid Sy 2026, amd kueow as Trust Soo 2, and im deed af trust recorded 
Apeil Mig L956, Gecament 92597022" thet Viecbaugh and “opkin aa 
trustece sre entitled te possession of the prurie¢sy that, “ty 
stipuletion (then prexemted) of tue tea Nedela, the morteagers ané 
former eemera of the equity ex recompties of the premiuvee, ané sf 233 
euge, formeriy laterwatec ia the premisec ae 





foumi api determines by sale dearec,” ali parties im intercet have 
ooeented i9 tae eutey of ae order Giachurgiag taa xr coriver., and 

thet he be directed te file a final secaunt anc “ta pay te gale Fire} 
belagh, ae trustec, or to Lis order,” om accouns af the insebietness 
found im mic deetee te be due 50 him ae euch trustes, “steh cums 

@e@ sheli be in toe heteie af such receiver,” 63¢,. Fivebaugh's petition 
preyee thet "am orter be entexssd to terminate the farce of the ceeree 
6f seie herelofere entered, cud thet neither petitioner (Firebaugh) 
Mor Genjamin Selnikefi, or any ether party to tae cult, by reevon of 
eate dueres of wale, ciall te emsitied to ner preeure te be made er 


aale of seid promisgas - all, hexaver, without prvjudice to the lien 
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of aaid trust deed te said Firehough, so trustee,” and thot 1% be 
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Premises to Firebaugh ax “opkin, ac tructere, em alse pay over to 





petal _ihtiieteirices 24 










ae 


hin antoodion arad bom yeortadah ead, 





ae wae adivetem a dudd Pann baong 
tee BOG) 


in yeaa 


3 





awiinw wih Behaiese cu GA Bawa og 2 td ee Ga ‘saath Lae 


ite ty Tcuit WE RAR she ta seh 








His TGR OM geRomeed ee ites mae eee ih aduball, 





aaron time meg Vigdiolell minalael Stas od 






ge eeAP ee Atese 





ALR SepeS 






A* gisigeS aus af Beek gua ant 











EN See 


Lien FP DARE Ve sts sey ans Sheed. ip gpa G's Sees Ed beet he 





Saat oa Brae’ 











a ee cope psi, onan. Bawhanas fi 
Mui Oh S we BGaN De ao 








dt 


“ger yeu Pequeawly poked ae ae : 





. a wks BHO a 


see oo Law areee MS i nied dm 


are, ae inge aad Yo avenwe nee 





7 : eG Roe ah Beadle i die 8 a ae 


bine 4 es aa fel deme 





hem gurelvean Gd Say hedieg.s we gparee eva Be. yelne ahd ae ayaeoreRe 
Cte fadan ene oat eat. Pout 





eerie dies af vad hae goose Sovak um Bako 





Af wid the Pee ee “a BS eae BH Be ovtewse wa tied” 





eh RE Ge Re oe % tae eee Sid ce ee hone 
.oge "gseviveod deme. te witte ait mh 4a, Smet som 
CeRee ey Raa Bue ihyaig began 
et Te akan he 
he toes e We eg tive well Be Agog Aen Wie the Vindinged shag ae wat 
aloe Te goremib: Yhaie 
mek mid ae oe «tbat wry tawile gamer ghle. + @ eae, tba. 3G cal 
eC er coe eae | a ee donne phew uf 





Ti wee deg seebe low 





“yes SO BY Gl SRG Sa we. 





4 


gad oy Sethe ftbe “4g 36 








ewe ones cewinews okey de ite, Saad 








1) pean 


ne 





wn 1G a0 


Firebauch a11 Sumds mow iw bie Bands am thei he Oe Slechirged ae 
reecehiver, etes 

Tt is further alloged that on tae vem day (dame 22, 1926) 
the court entered in the Bergguigt cauce an order as prayed for by 
Firebough. The exder in set out im full im the bi and in 1t the 
court foun! inter alia thet, se¢ ta the incebtecness foun! im cntd 
deorer of eile to be dug to Malnikef? wider anid sewomd wortgoge,s bhe 
game "hag been gold, setiofied and éfochurged, ami that euid trust 
deed to ida Sepkin, os terueter, han been telesced of recerd.* 





Tt is further allegec in compisinant's bill, that Kelniref? 
"vas pot the legal keleor ani owner of the mebes wecured by the trast 
éeed te Ida Sepking but that the Loam Compony * * was She Leged and 
equiteble owner thersef,* and ali poviiws to eid procsedimgr, in~ 
eluding Pirebaugh, “hac Ruovledge thereat’ that sold Loam Company 
ven managed by apgrosimately eleven (11) Semetees? thot “nome of them, 
with the exeeption of asic Zelaikel{ eaé “Rerles Je Opkin, Bec amy 
knowledge ef the sfoeregsid «grecment, oy of the Feet thot Melmikeff 
Slaimed to be the owner of the moten, eet thet sal@ GQrueteces 44 net 
consent to ssid agrevment and dic not aubhorize amyone im their beheld? 
te consent te the enmey" this the avrrsient in Firebcuch's petition, 
ae Tegatéa the payoons and gc,iefachion of the notes seeured by gade 
truct deed to fém Sopkin, tow aot true, atid Yhot PircRoagh made the 
averment “with ihe taten’ to cofrum the Loon Cexpomy from this lien 
om the premigess® thet 4:14 ootcss on foewnd due im esid deerce af calle 
ix the awe of $15,446.62) tioti mover been paid, end of thie Firehaw 
het mowledge: thet ae "frouculemtly prowured She exnmocLlatien of said 
indebtedmeaes” tht notwithetending ise provisiona im aald agreement 
of April @, 1926, that tae premivos could be held in trust for 16 
montha, Fireboaugh and “opkim vielet«: their trust eme on apraa %, 
1926, conveyed the premises te ier “egmer, an employee of Firghaugh, 


I whe paid no cenviderntion therefor s that gaid conveyonee woo made with 
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the fraudulent imtemt of defraud ing the “oun ceemanr of cheiy 
equity of redempiiony thet Firvbaugh aos since Cameed a darter: Boos 
to be organised under the name of FA14 (oeneLL owerie Puileige 
Cerporation umd bas sleo cnused wate “oener bo eorrey the oeaget eee 
te its thet sli of the ehecen ef ec id Sorption are euned tyr 
Pirebough, en trustee for the Bonu aBs Foregegy Compansy Laah the 
Premises ate wow in his exclusive Poaseselgag Vaal Belatkety wes 
ome of the trustees of the Loan dexpe: we BOG thot cnid aemoumt of 
G15 9448.62, Coereed to be due hin ih wale degrees ef sake of NS cna eee 
Gy LGGS, im etLil unpaid, aud “eightCally ard ecultebiy® belongs 
te eomplainaatas 

Rne bili prayed for en secounting as te all ROY RF tm 
Gkived rom the premioea ty ivebeughs baot “she order ef June 
ES» A0SG, ih eo for as it effeute She 2 sgmby Bite am! interest 
of yout ovaborgs, Oba.» way Se Yoonted and oat naldes” thet the 
tale su peowided for im madd deerae of Veeember 82, 1968, may be 
toferorg, am the premlase be sold by thertee of Melaike?i'~s oregs- 
biai, far the ames das xs found in eote ceeree a that your oretears 
Saye be Aubragabed £4 all tho rightay tithe anué interest af enid 
Wolmikelt, wa deoveu eaveciter wader the notes aecared by tne trust 
deed to Ida fepking* end thot ante of the Premiaes may be Bad eup- 
dest te the wepald balowee dae te “SocRowghs oa truntec, bes There 
t@ alive ® Sragor for general *Wikebla raliets 

keinikatt, served with prosess, 414 sat féle an eaever 
amd ear defaultet. Tiesbeugh and the Dent aad Bortgage Company 
Tides a joimt amt several enewer. They admitted thet bite proce: dings 
were Mas th bos Berguitgt couse ae ohbegeds ond thet the agreauent 
OF April Gy Lliby we erocutcr ane aerted upeme Sheer aliewed shad 
Eelmiket? and Uthel f. Radel, wife of Jovema le Fedel, «exe aled 
bertiee to the agreement end were hound thereby; thet, pursuant te At, 
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there wera deRiverat te tha Chieace Tithe © Teaet Coe, Se cee rowRe, 
f@ada of senvrwyanay werting thre titie ta tea premfata in Piysvsuge 
aad Thearlen J. Sowkin, o# Suueteeg tao% Ide CopRia, as tragte¢ kam 

the trust 4zed, Bee TIA S8y ooo cet’ amt delivered Ser ¢ahiaae 

deed, whigsS was Plled for regard om Tay Loy L9BSe and cocexvuiingig, 
the imiebteiness, ay “widesead Br andd aotee 7 Ge 74 anchacdve 
fhorein elataes as bedag owed 49 Jeapleineita), waa “in adcaveaee 
with tha fntest af the paxties ty the agracmatt,” peid sac caschasgeds 
that @urting the 14 menthe tametinbehy Sodio tag ogrdh &,y Dent, ne 


e . oe Baa, ce Wg he cgay ot Fe wash Ro eee epee Hatys cvs Been 
Payment othe war GP Koo capi sea wacee wks awe sue Baie Ty 





thy Yadele or oy Bett, ar by any perana for city At Ge OTF Sey 
1927, {after the expiration of ecdd 1% asniha) Firebosgit ont CRoobes 
J. Sopkin, an trvetecs, eceweged the Sremiaes oo Doe vagorit, tae 
nowinee of *irebewth, sro os cas come dey peed Gio Ge ber one 
recordeds and tack thereafter, on Uuly 242 2827, eho witiveyoe Be 
previges to ime 7832 Sergeki ovemne Palleing Jee paraiich, sun ay is 
mow tie gener thereef ia fee clmpics Pee sed Cheoee vege Fea say 
Lith, such am ace claimed op Gompleinecta. ‘nit dutsidemte sive 
Gewied thet ther oS emy time Bee eaevletge oRok Bee iwha Capeny 
wan tae Legal of ecaiteblic weney of sedd meten Y be Loe imekueives 
demiod twat eltaer of them ecw gedbty ef any Yana, om ebleged thn’ 
wt ali tfmee taey were Led te Believe nal 4id Oelaeve thai Valedeedt 
Wee the $ywe euaey of eal netaes bus) De Med LhOk Im Bie Seecseecdon 
end wae the appareel cener of thas, thes, Li the Lean teegany veu 
thea ie fact the eease, HRobwikefe, a¢ teuciee a) ageuh Pay 4445 %u8 
fahly autkesdaed By 1t te poasesy Voows onc cid Dean Conpeny enagule 
be Held ha }4 Setagped fram aey cholaieg othirsiege The anaes of 
the deferdent, TELS Ceraehi ovemye Wallddey Casgerctiahy toute ned 
einilears cuntele eu allegatiougs 
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decumentary, wag introduces before bin by the respective porticas 

Hie repert was Filed on July By) 1929. im it, after king Hemcrene 
findings, he recommended that a lien in fever of the Leen Company 

be Georesd upom the premises “upon truat deed Wotess 7 Ge Ud, ine 
elusive, d¢ecribecd in and seeured by the Brust deed ta Ida lopkin, 
trustee, document Moe T787098, wubjeet only ta the wmipaid balanee 

ef the firet trust deed of reeerd te Huseeli Yirebough, trustes;” and 
further recommended that the owa af LG 9000, allowed im sadé deeree 
of Lecember 24, 1985, to Siretauch ae a solieditert x Pees ane alee the 
num of 5750, allowed te him as a trustees’ « fee, be divellowad, and 
Bok be added to the principe’ tncebtcdnecs secured By the firet truet 
deect am that Firebeugh be requires ts secount oo complainants, ete. 
“exceptions te the ameter! s report there was « he-rdng bel'ere the 
ehanevLier, reewlting im the entry of the deeree diomiasing compiaine 
ante’ bill fer want of eyaity ac first ebeve mentioned. 

Homerous contentions are here made by counsel fox cumple lnamt 6 
ae grounds for » rewereah of this dcores, but we deuom ii uineeroenry 
%@ diseugs them, au we think thet certain cqumter comtentiong urged 
by cefendants! coumeel ave docieive of the laces amt reauire an 
ef igmance of the deorse. Complainants did wot preve on the hesring 
hat at the time the eresenmt act on was commenced (Gctober 15, 1927), 
there was any indeDiednegs owime te the Loam Company,» om egid sobes, 
7 te 24, inelusive. Ye such notes Sgpeared to be im compleinanta'’ 
Poseeazion snd they were act intreduged im evidence. Ueaplatimept » 
introcuced a eertified eepy of the deerce ef anle eutered in the 
Zergguiat cause on December 24, 1925. In that deeree tie eourt found 
inte: alig that “there ie due te eRiemis kelnikeff, a the legsd 
holders and owner of the notew, secured by the trust deco te Ide 


“opkin, av truster, the eum of $269448.62." The foot thet in 








aes Bewkh ale * a pore? eh aed 2 Base Be graye we we geen? beret 





3 sy ees goge keene sd ee 


wy 


fees ane : we ropiah Pdeee 





ud Senne fae a path eee & antonnee 


ss 


2 eee oF skal 





: any eee 





Uae Oe gooy »sedumnd 






. al ne We at a Ee egal Wed cs opin ee, Wee hee Bae. Pepe ee” & i 
wen *hopdume? ,taswtesh Ligcaed ed Teens He ede Baud ool) ome 


ee eS waaow? 





ad gy BRO2 cca bey 


Bee ae 





a tyngened w oe mhe oo sawolla ORF 
‘kag tacrag eetied ahha bd peg 
ae oe Pane yeh? decid Hee YGweh 





ye howe PRA oe 





PSH _ came ALY 


cue Ca¥ eadane ple ov eoohdyrom®e 





Bat AAS 


gate ak eee eer sae bee wes 
(ture Yo tee wet Like ‘elas 





Ae se 






ated Gis a gun 4 Ne. seine 
Ny IS 0% $s oy Gest ae aS eae 








eee alow eee YE ch 2 





"oe bi ese di apd da POEM Pe ee 
aemk eed ®t aaa 


Salas 





wir Bw age 4 HP SBE S 





ee ee ee ad 


He ps ES sass 


ahaa ainkvow costs aden ‘ae an gil? cee li ee 











2% fodaene "esaiahdotot ge 





nike fowl 
Safes  “Saoteeh eT ROME TT 
ee te daee 
Goer ven wa wedd 


é w age % 








ae 4 een: Ma! meet Sat A get wae ee PANS 


we ak oe 


fee I 














sega wotoen deach Oh “ erhualont ,bt oe F 


ee 





a setae) a ee | 


te aernen | 





es ma Yeltsin @ beowkemiet 


heures tise wld mateels Fowe’ wh OQhs —Re wwidueodl ay datas 








a “sae sein ae ome ar oweed® fawa 


ao ynedag ead I see ms eS 
ab dua’ dgak ett *sstedbb txt te aa at vsoouett ath abitge 


By 





a ok ann ba es adie +E ae 


OMe Ge CR s Fear’ ats ee sieecaen 





» Qe 


<ecomber, 1925, there wae auch = sum dug te hejnikes? ia me evie 
éenee that when the precent achien was begqum there wee, oF aor 

iw, omy aum due te complainants, se reecivers of the Loan Companys 
Purthermerc, after reviewing the evicense. we think thet it 
aufficiemtiy appears thet the «cta ef Kelmikeff, in releseine the 
lagebtedneas ag evidenced by seid metes, an well ae the Lien of 
the treat deed securing them (feliewing the sgreement of April é, 
1926) were authorised by 2 majority of the trustees of the Loaa 
Company, ami thet complainants, ag receivers, are bound thereby. 
The texvtisony diseleges thet Selnikeri wee the office maseger and 
one of the truetees of the Loan Gempeny Aharien Je ‘opkin #aa nlao 
o trustees ani thet, before the ngreement of april 6, 1936, wee 
executed, numeraus temtative drafts thereef were suomitted ts @ 
majority of the trustecs amd, in ite final form aa exewubers they 
approved of 16. And we de mot Timi evicenee showing thal either 
Piretaugh or Churlea J. copkin woe guilty ef ony Treuculent scte 

ae charged. furthermore, *o (0 uot think thot compleinemtu, 2 
recotvers ef the Loan Company, are im spy position to smnintein she 
present d41), shiek te in the motere of @ bili to ceview the deoreas 
im anid Bergguiet cause. It war not a party to that enuge. Bot 
being ao party, and coneeguently not affected by the decrees, nelther 
it, for ite present receivera, cam properdy maimgain «¢ SLi af re<« 
view. (Govdrich v+ Thompson, 84 t1l+ 29¢, 2083 Shoe V+ ceapie, 85° 
Thle 34%, 384+) omplaimante pray im their bili that they may be 
“gubregated te sll the rights, title and interest of wsid Eelmikott, 
“@ fail be perceive how they, ao the 





ae deeree ereciters* ete. 
present representatives of the Loan Companys, Hot 8 party ta a suit 
im whieh a fimal dseree Kae long ainee been entered, cam properly 
be pubregated te the rights of « purtiewlar party therein, or be 
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gubetitutec for such party. Apparently whet complainante really 
eeek by their bill is « medivioutiom ef the dearesy im dhe 
Bergquist cnus@, long after the terms of their rendition, whrredn 
their mames may Ge substitutes vor tno s of Nelmikaff. The Girenit 
cours could mot properly make euch modifiestion. (Tosstti Brewing | 
oe ve Hoehher, B22 Ill. 369, 378e) 

Gur gemslugion ia thet the dreres of the Cirewit ceurt, 
tismiesing eomplainante’ amended till fer <«nt of vcuktgy, ahoukd 
we affirmed, and it is ac ordered. 
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Bie GESTICS GEIVLEY BELIVSRSS THE OPENIGE GF THR COURT s 


in an actien fer damages fer persenai injuries received 
oy PlaimtifgY on eptember 17, 18.8, there wan a trial sefere « 
jury in Sevenber, 1929, revultine im a verdict agaimeat d<feudant 
ter G28,000. Om Kecumber 14, 1929, after plaintiff had remitted 
S16,000, the court entered judgment againe? defendant for £15,000. 
The pregemt appesl followed. 

Plaintiff's declagation, te hich defendant filed « 
plea ef the general ie«ue, consiatec of four coumte. im the fire 
he alleged that on the ny meniiened defendamt semed smd wae 
epersting a ¢ertain encine and traim senth beurid uper and aleng 
ite railrest tracke in Cask county, llijmeia, ni o place where 
they are interseeted by « puslic higheay, ERownh &a €¢gar Rome § 
that defendant se negligently operetec ite treim tht if ran inte 
ané collideé with an sutomobile truck, which plaimtiff was then 
ériving in a westerly direction om seid roné end acrose the tracks; 
ami thet ag a réeukt of the coliisien ne wae vielently tarcen a 
greet distance and upon the ground, and suffered perieus and per- 
Manent injuries, «to. The cevend count charged thot the train 
“ae being operated “at ao high and negligent rate of npeecz” the 
third chorged negligence in feiling te rimg a bell, sound « vhictie 
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er give a warming of the appreach ef the traing ami the fourth 
charge¢ eflifwl eamd eomten negligenee. -pparentiy, thiz fourth 
SSumt wae withdrawn, and later in the triel plaimsif?, ey iesave 
ef court, filed an additional coun: echargine general sesiigenes 
im the eporation ef the train and alse thei cefendeant “aegligentiy 
meadetaine? ite s2ié tracks and equipment and ite ¢reseimg «& mid 
Seeger bead. Te thie count ales defendamt filed a plea of thea 
gemerel isese. in each count thet sent to the jury it is alleged 
thet befere and at the time of the ecliisien plsimtiff sasin the 
exercise ef duc care for hie ewm sxfety. 

Uses the trial plaimtiff wae « viteegs in ale am Sehal? 
apé@ hie only other eecurrence witness sas te pghen lotahm, «he 
at the time ef the ¢sllicion =s» ¢zivimg another auty truck westerly 
om Seeger Peaé. laimtiff alee introduce in evidence etriain 
ghetegrapha of the creesing amd surreuniing country. motig cefend- 
ant's witnesses cere the enginesr amd fires Gh ise emine, =Rick 
waa im front @f & G14 car, Bageege CuY ane ‘ve punnemgeY coaches 
Defendant alee intrecuced ether puetezrapis and a wep of the cresaing, 
@be. icemis, & civil emgimeer anc surveyor 16 écSendunt's aesgloy, 
testifieé an te the geking of the @a9 amG ae te Certain surveyas 
Benaurements, observations, ¢t¢-, wcde ey him and an acoletans after 
the ceeident.  Sefendant's defenacs at the triel were that it was met 
guilty ef any segligenee, amé that plaintiff w= guility ef euen eon- 
trisutery negligence =n barred a recovery By Nims <t the clese of 
plinimtiiff's evidenes, aad agaim at the clese ef eli the evicends, 
éefendsnt moved for a directed verciet im ite fever, Bui the motions 
were demiede 

Prem the decumentery amd other ewidemee, 14 appesxse that 
at the creesine anc for comcicerable diztanmees eoth north and avabk 


of Seegar Resd, defencent's twe parallel railresd treeke, within « 
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Pemged rieht ef way abowt S52 fect vide, can prsutie-liy nevth and 
semth: that south teunt traime fun on the west trick amd nore. 
newsd traima aa the fast tracks thoi the <fetence between ibe 
centers of the tue trueke fiw 22 feety thot Seageay Read, abeet iS 
feet side, geemences ah Bert Bosd abeus 2400 fect ecuh of the 
treacka,; Tima westeriy am! crosses the treeke eubatontislly as 
right seslecg thet the distriet is cpem cowiry; thi commence ing 
about €c:: feet merth of “eegsr Roac the 4 racks curve slightly 
teverds the perihercty thi shout «Bere fhe cereve coomences: there 
in a farm Bouse Saget ef the trneke, cleo some barne, trees, bushes, 
fence poate, telegraph poles, cte.; Ghutructine the vier of & treia 
(to the nerth thereef «ed cevring couth om the sweet ireck} of ome on 
Seegar Sond ¢an% of the traeke; thet if ame is om Seger bose about 
Se feet exet of the weet track, Re bas practiecclly e2 ursctbsiracted 
Wiew of « train appreschins fram the nerth fer a cisctanes of agout 
S0° feet to the northy if ene is om said “ead mearar the ircek bia 
tamge of visiem te the nerth ic grenter, emi if fartaex suagy frem 
the track it ia leseg Shat there ia an axcomiiag grade im  s¢gaz 
ond ent af amd just s«fere 18 oreants the tea¢kej3 and fet the 
eressing «ne im good eemfition «ith slamks betwerse the raile, ont 
that there were some holes or depremsiene im the pevment ef Sooger 
BReeé all the «sy fram Semi Posed $o the trecke ami « Tew im seid 
ascending grace. 

apemg the several greunds here urged by cefemiont’ e 
counsel fer « reverani ef the judgment ic the seim ome thet plaine 
tiff was cuilty ef negligence ase a setier ef isew, and, hence, 
the trial osurt erred in denyine defencent's motiens fer s directed 
verdiet in ite faver anc im entering the jucgnente 

Plaintiff's testiaomy dizceleces the fellewins: The 
agcident happencc « few minutes befere noch ce Se piewber LT, E06, 
which wan © clear, Bright dsy, Plaintiff was em experienced driver 


ef gute trucks. He waa im the empley, and had been for several 
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monthe, of the Baliett *heleasle Grecery Coe at Fareat fark, 
fllinoies It ena hie duty every Fricuy to crive Bie eucisyer's« 
heavy aute truck, ladened «ith various ereceries, ané sake 
ééliveries «ef the contents at severci pointe im the nortinest 

Part of Ussk county. in eakime hie triwe be womeliy travelie: 

ever Rend Head, then inte ~ecagar Read amd serene defeondswtta 

tragke. 8¢ ©as well acquainted with the partieuler orossineg 

amd ite sarreusc inga, UH cirses eaznmimution pleimtiff testified 

is subetemce that on the morning montiomed, afte- drivine sorthreat 
OG Sam AguG, ke tursecé inte -cegsr Senc ami alewes doen te « speed 
af absut six wiles ger hour, for tae reecam thot ite perement wae 

in “very Bod coeadi$iem," Having ie it wany oslecy thet, an ome 
treveln eert em the reed amt leeks te the north "acress the nreirie,” 
ene sete “a large farm Keuce, several berms end MO or 18 large treen 
iw feliege,” vhich obstruct the view further to the nerthg ihe. 

ae be treavelied sleng he “wetehed for a train” comimg from the morth, 
but 2ié mot sec any cigms 6f ome: thot ss ame gefta te within bd or 


L& feet of the tracks there in 2 “shorp erete ~ geine ep eaybe fh oF 


am 


& imeheag*® that om the morning senhiowed he «topper Kin Lrvek *abeut 


ad 


© feet eway from the trecks and lecke: both eege er Listener +* 
that$ he eauid them “look up the teceke 24 far ou ther gere ctraight,“ 
- te the worth “sapbe 678 foots” shot them “there was ne sich of any 
trnimj*® “het he did net hecr any ehistle bles er bell rimg3 thet 
then he started ta ge up the grace om acrese the weeks, ent "pet 
pertiy serare the fer {wert} track, oni I leaked up, * * and then woe 
ehen I first seticee the treim, it war alwest weer te, - anybe 186 
er #20 feet weays I grve the truck the geo. But I see omly seving 
sbeut tec miler an howrg the truck wcs im Jee cpeet, but I cauLin't 
move it any faster, ond *® * E ¢fantt bays time te jwer or anyisimes" 
ea thet"then the traie Bit me en¢ «11, * flex dewnp 7 eros? 

tell hoe I went, but I finslly came to a atep amc Just Isic thers," 
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8 €¥voue-examineticn plaimt iff testified th:t he A<d 
“neo defect of sight er hesring;* thot when he enme to « stap 
enet of the trmeke it «se “et the foot ef the rise * * at the 
bettom ef the grade; * * I won just shend of the Line of poles 
so l ceule loek cwem the track, * * and so thet i sould ace 
imside the Lime of femeeg* thet after te had eo stopped he atarted 
te crees the traekey thei when the truek sae struck by the trein 
ite freut “wheels were “about five feet eest of the furthermost 
rail ef the south sound (west) track* and thet he could cay thet 
the truck «sa Rit “Just in front ef ite back cheelag” end “beck ef 
the exb* in hich he was citiing; th<t, from the place where he had 
stepped «mi started up agaim, toa the plece where the collision 
occurred, the Gistenee trevelleé by the truck ees “avprex imately 
#8 feets* that “when i first saw the train” the front wheels ef the 
truck “were ower bath rails of the eauth vaund (went) track.” 
Plaintiff further testifieds 
“i Leokec 2¢ 5 eferted up - Just ac 1 etarteé 1 looked. 

I iseke< te thet side jte the Berth), Beeausc the other side is 

perfectly elesry you can see (te the south) fer saybe = mile. 

* * Then I Bbme te wcteh my truck beenuee there were Roles im the 

vead ani the read waa beds * * 


&» 4m6¢ Where were you vhen seu ageis looked? 

Ae JI wag - py fromt “heels vere ; @ss over the 
south bound track. * * . 

ke G8 you lacked twice, ~ once se vou etarteé ané ence 
a8 your wheels were over the furthermest rail ef the south 
bound track? 

Ae 8&e : 

&e <md you did met leek at any time in between? 

As He, there would only be just « eceomd im between. * * 

4s ou Gile wet lesk im, sid you? 

Ae Het that 2 reeembaere 


Piaintifi*s witmensc, “loesha, the driver of the other 
auto truek felleving plnintifi'u treek, textified in substance 
that after turning imts Seeger Read he put Kis truck im lew gear, 
beenuse the read was *full of Reles*, anc travelled went at the 
rete of sbheut 6 miles per hourg thxt he saw plaintiff's truek 
shead ef him about 0° feet and saw plaintiff atop just cxst of 
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She crossing, em! then ctor again ta cereus the & vackezg tim 
at this time he {Pheerke) exe abuui 400 fect cust of the ereseing 
and he “gow the train shout €o° a¢ 70° feet worth of Seegur Readg* 


that he first metiecs the engine of the trata “about 16oo feet merth*® 


Sitex it bac “wece the curve arcumd a fare howesy” that ike train 
“sas geimg about 50 or €9 miles nx howz” Ghat he watehed both 

the train and plaimiiff's irweky that shen the train wee about 665 
feek nerth ef Seeger Sond glaimtifg's truek “sas eturtimg slewly 
serene She trackss" smc thei “frma ick time wp witik the callision 
oceurred’? the eagime “didn’t somcd « whistle ner ring a peli.* 

ii farthe> sopeers from the evidence taet,s at a sheet 
distance to tie worth of exid form Bouse, bavng, etes Zand Koad 
eresese defencent's treeks diagemally. The engimecr en the train 
: 8866 Re biew the 
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Sestified im subctame: thet ax ke agurecened 
whietle + tee leome ani tea «hort blesisy snst grevieasly ke hed 
eet goimg the suiemntie Bell an th: emgime and ii one singing are 
it gmtipwer te rimg ee the train appresched aad resched Serger 
Sead} thet he *gounde the whistle fex Seegor Head” just abowt the 
time be wo@ eéuging “asd Sondg thas G48 eect ef the traia vas 
ebeut 55 viles ger aomrzy oid Shut ca u¢ agpwenemed Geegar Auad s 
eitcing on ‘he gegh sice of (Be galy be vac net wetdee plaintizi's 
truek qniil gu«t Bera the callieies. Hise testimony, ae te the 
Whistle bavimg Doom squmied amc ce tie tee Bell being comlinuoualy 
FUME an the train uppréached Ceegor Roads ig serseborsted by the 
test imemy of the fircwam ou Loe sagging, = flaigmean on time trsin and 
& PRBSSeEeT a 

AGtar a enreful ceywlew of tae “eylidemee, sac partienlarily 
the testimesy ef pluimiir’ Simseif, “e are of the opinion tke he 
see gatltiy of aggiigenmee Sli:ctly <oftributing to his injuries, 2% 


a satter of Inv, in aticmptinge te eres aefencams's treeks ot tae 
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time amd manner agi under the ciremmetamees as sboen, aac thet 

Bie gutguent enuset stam. owen if if be eomsidere: thet ne 

eRketae bie sgpumiced er Bell rum ae the trads aperecehed Ceogeat 

i@ah ug that the pavement ef ihct reat immenigtely ecet of the 

FREES SAS If SAC cComtitien ent Fell ef Heles, demanding more than 
ueusl attention by the driver of an auieentile thereon, it oleax ily 
Sppeete that if pisimtif?, efter bavime etartes te oreax the tracks 
ami Selere resching them, hat leoked te the merth, se cauld Rave 

b888 ihe spproncaiag train anc have avyeidec the seliivien. tm the 
cast af Srecnvsid v.« Saitimere & Ohio Be cos, S32 ill. 627, the 

feets ore susevhet aimiiag. The setion wae for ¢aegeu to the 
pinistili's nate truck, eaused by Ltée collicion with « train ef the 
eefendamt veilresa campany. s% the @lose of tre plaintiff's eviceses 
28 Gourk, on dviemiant's metden, imetructed the gasy te return a vere 
gict im ite fsver, and «a Judgment fer defendant foallewed, ie 
appeliete court, first ¢iviston, of thie distriet, affirmed the 
ducgmest. The case reached cur Supreme Court en appeal by eeriificate 
of impertames, shere the appellate eourtta Jacdgment was affiracd. Is 
tHe wpinies (pps 651-3) it is said im pares 


"it ig gemeraliy rewegniaed that railroad eregeings are 
camgireus plates, and ome crensing the seme mei eporacch the 
$Yack eith tae amount of Gare commenuurate ei the kneoon CoBeer » 
an whem & traveler om a public highwsy falls te wee ordinary 
prevauiiem while driving over 4 rullread aressiags, the general 
MMowledge amd cxuperiemee of mankind concewn: such comévet ag 
negligemee. * * Che whe bas am waebstrueted wiew ef on approaching 
traim is net justified in clegimg his eyes or fuiling to leek, or 
if ereauing a Faiiread traek im reliamee upon the sssweptiea that 
& bell will be rumg or a whistle sounded. ® * The law <i1k net 
tolerate the abaurcity ef allesing a percom io teatify thet ke 
Leokeé Sui did met see the trate whem the view eas net ebetructed, 
amd where, if he asd progerly exergivged Bie sighG, Be must have 
een it. * * In this case if seeme clheny from the testimony of 
appeilcns's wiitnesayes, taken in ite mect faverable Light, that 
appellant's agents, had they contimed te Leek toward the southeast 
afte? going upon the tracks, woulé have secm the approaching 6 vain 
in ample time to hawe aveideé the collision. ABpellant*s evie 
Sener gost Taversbie So Simi iw, thet whem etencing om the firat 
Gf south trecks weich the teatiuenr shews is from SO te 4 feat 
eeulth of the third traek, om which the ecllisien eecurred, one can 
eee at lezet 20° Pest im the direction frem «hich the train was 
Soprovghing. either of appellant's ecrvamte teetifiee that after 
geime upen the firet or ssuth track they agaie Leok<c toverd the 
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ebuLB@ist until tmey were SrGesif¢g the cevend Wack, It secus 
Sleaxy thet hed Ghey dane a¢ the oallisian =sut- eare beat 
SVGheéis They tecsity that they Beare ae s6WRC of werming, 
auehk ca the blevine of « chistle ar Pimsine af - Bell. fhe 
Cuky Féstiag apo ume who ereeses a reiiroad SFeeR ig He} only 
$e listen but te lesk, am! the fan% the + mo tell “ne rung o- 
“Bietle Blown, if euch ese the Yacts ¥ould Bot sxeume hig fece 
useing due eare te look im jhe direction frim shiek s fos tp 
Bignt be cemitigs ond in this case Bad BppGileni*es servants cence 
#0 it geemg clesr thet the acliie ion =oul« hegve hewe aveidee, * 





Ge think thet the <eeigian end Aetd Hes te then scope? 
Seat are Perticuleurly avslieable t¢ the facte af the ereeenk cose. 


om the esgeef Sosiman. dux., v- ‘Biases £ postern Siiiveia Ss Seeg 





#48 i33. Ange 128, may @ire be cited. In thai <x Sf ene Ssodgens <abile 
oPiving Bke cutemebile cerges the relireud tracks ef the defendant 
COMpSRys “ia etruek by a paveeuger treim and Bilied. Im the action 
ier damages breught sy She stministratrix ef hic catate « fury reteryed 
& Feréict im her fewer far 24,856, @pe8 whieh iudgeent «a, enhered 
ageine? defendamt. The facta of the case Se disehewec fnew the evie 
Semoe ore sutlines im the courts Spinigme Deferlemt's wotiens fes 

& directed verdict im ite fasex were cemled bs the trial esurt, Ge 
agpeed the Tiret division of the eprelinte sours fox tmis dictriet 
Pererses the Selournt cithem: rere ing the eatiges holding (9. 188) 
*Siet slaintifP «ee <n43 “¥ af nngligemee direetiy cGmiributing ts bis 
a@0¢h- a8 pg sotter af ives @né thet the tried foert showld howe cire: ted 
S88 €28led by our 





& Verclet fer the cefepdewt.*® < exit ef Bsr sierer 
Suprems Cowrt (£69 i). 49a. be atv). is the geuree ef ite opinies 

the simellete ceari queted fron ag spinier ef the Upited “tates ape ene 
court. by Ev. Justiee Selmes, im the sage of Bel : 
Soodman. 275 0. <. 66, €G-76, 25 fellees: 


“shen @ BAH anes upen a radlres< track h@ 4a0u3 tha% he 
Sees te & Pinee where Ne will be Riiled if « train eouea upon hie 
before be ie clesr ef the sek, Se shows that he amet etep fer 
the trait, 496 che tenia uaop 70 Bilge if sagh slveuashaages it 
S98m9 £6 We bint if 2 driver eanmet be sare etherviac uhether « 

_ ‘$8aim is cangereusly sear se muse Sop auki ges Gul ai Aig vohiele, 
although shvieusly ke @iLl mst often be Fequlre t¢ 40 mere than 
te step amé look. If seems te us sass af S© elise wpe aot 
hearing the traim ef «my siamal and takes HO Curiher preeaution 
he does so <t Ris own Bisk., If at Saé est meen’ Geadman found 
Rimeel? in an emergeney it was hie owm fault thet he dic net reduce 
his speed earlier er come te a etop. it ie true az ssid in 
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G2 the gurgiuch ef due Core wery sewers Liy is left ts the 
gaxye Sut we are Jevuiing «ith a standard «f seninet, sad 
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#12 sy the Courte.* 

is owx opinion these Boicings ef the .wpreme (ourt of 
the Umitec -ta$es are eleo porticnlarly applicable ta tha feota 
ef the present cases 

Gther contentions ere mace by defondomt's seoumee] ac 
grounds fer « reversal of the present judgment. bet ff ir ue 
heceesary ta comsider them.  <fter dafrmicmt’a comusch*s resi 
erief hac Reve been Tilec plaintiff's counsel filed a vrittep 
motion io strike eertaim portions of the brief est the weticw wag 
yecerved £6 the keoring. %% ia noe denied, 

er conelugion ie, «pd «e #¢ Beléd, tit plsimsift ie 
the presemt case was gulity of negligence dircetiy eomtritet ime 
te hig imjuries, as a motter of kat, am bot the clirewit eourt 
showle Bnve directed a verdict for the ¢efencent reilresc ecaepray. 


fer i hig resgon the judgment appesie¢ fron ic rewergeé «iitbout 
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i agree with the comclusion re-cheac Sy the aajority a7 
the court, Sui soi im hai ig ctsted im tee eplinien im veferenes 
fhe Law aa 





te the dase of Suliisere 6 Chie &» © 
announerd by our “wpreme Cewrt governg the imetent esve, amd the 





desigion ef thet court im Greenegid vs £234 
in wy jue gment, comtrelse the preaemt aspeal. The ‘wiiian iz 
Baltimore & Chi¢ #+ 2G.s ¥s [Seudman <ag handed dovm at the ccteber 


term, 1957, and the opinion sf cur -wpreme Court im the Greessx] 





@ase wie Rané<d doum 26 the “cocaber term, 1928, but i¢ will be 
eeter thet opr “upreme ~qgurt die ect see Fit te cite with aporeved 
the former cree, sithouck it sopears free the epimiom tact thet 
tage wun calied $4 the atiention of tke qaouxt. in tin opinion Lae 
@ouri atater (ps €85)}% 


“:ppeliant eoupleime thot the - “ppeilate Coars eifed 
a centreliis sushorst i's & tng = “4 ay $e Bh 
eps 66}, eee other ima. as ig eee ally ‘im the prin ‘oa 
argues th-t wach esses co not shuts the rude obtaining in 
thie <teabe. Yhis sourst reviews the jucueemt of the ppeliate 
Geurt amd mek ¢he receeme civem thercfer, ai under the rule 
in this “tete, se sereinherfore stated, =@ arc convineds taet 
appellant's evicemer “oes net chow Gye cure em tae part of 
hie servasts i8 oressing <ec rs hes * 








Frem thie lenguege 14 io vecuameably glecr, im my pel quent, tant 
eur cupreme “curt refused te apsrevs tbe rele ammousecn by the 
Usit<«¢ “tates Gourt. “ur -apreme “ourt, in mofwcimg a gergigrer? 


im Govdmon +. chie-go & Sesterm itis Be tes ic sok there appreve 





thot part of the epinies ef the majority ef the -ppeliate -eurt iz 
thot enes whereia the ewhing im Sultimere & Uhie be (oe Ve Jootmen 
eg gaoted with eoprevel, fer the reicen that, regurdiess of the 
 @@eatiom <a te whether er not the ppeliste Ceurt errec im felieeing 
the ruling of the United tetes Court, the Judgment of the ‘“ppeilete 
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ceurt eo¢ ¢le:rly right. 38 tie dest mice Mr. Jyetice “'lenner, 
while comeurrimg im the jucguest ef the vear$, atateds as Biz 
Spision, that Sebtimore & Chia B» “9+ + Goedmeg gent tes fer and 
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eemelusion if tht regard. 


_ _ | ahhe 





deel ehig af sdvgds udooeds sew deme 
‘ai Se depeeg eed, ae ‘ “— : 


oF 492 BESS ae gent ing todd «aekaiqe 


Peete en eats eer 





cpegmen atide 









kee 4a¥ 


eis 6 % aaa ‘Be ak wake eke aegenr oh gem aon 





2 PY sabso tomes. 

















| : : 

Vi oy . i 
© Sal 

Ne ve 

| 
: f o pear 
5 i 
: ! 
oa " ¢ 









34116 





p 
zs 





Appellees } r 
) APPEAL FROM BURGCIeAL 
¥e ; 
} COUT OF GHTGatds 
Ge Se LRATHEA GOGRA Goes 
& eerporation, pea Ae ie ae { 
Appellant. > a oe 7 5 


BRe JUSTION GRIGLEY DELIVSee) THE GEINTOS OF THR COUNT. 


ie a firs& elaee action is sesumpait, esm-enced Kay 
15, 1929, there exe « trial without a jury in October, 1927, 
feeulting in the court findinme the igeuga ageinet éefendant 
and ame@acing plaintiff's demages at the eum of $4,000. Judge 
ment om the findimge was enter@: ageinat ¢efendiamt and the 
opesemt appeal follewed. 

Flaimtif’ alleged im Bie etatewent sf ¢laim that 
éefendami wae a manefscturer and jJebser in vslesse ef leather 
gaccej thet about Sareh 21, 1827, 1% eelicysc Pleimtiff «2 its 
geles manager «at an egreed galery, thet sur dng oprale A927, & 
yerbal ugrecnment “oe sauce between the parties ta the affect 
that if gefendant's jebbing business fer the calendar yesr of 
1927, shewed an amount ef (80,000 in grogs ecles, plaimiify gas 
to receive im adcitien te hia eslary “s bemus ef 55,0007" that 
éuring the menth of Bay, 1957, 13 “becume apparent to defendant* 
thet said gross sales would exeead 50,000 for the exlendar year 
of 1927, “whereupon defendamt acvemeed te plaintiff 51,000 te 
apply om said bonuss* thet plaintiff contimmec im defendant’ a 
employ and received his ealary until the ema of the years, 1927; 
thet the grease esles in defendant*e jobsing susinmess for Shes 
year amounted to more than §50,0005 amd that defendant, although 
eften requested, bas mot paid to plaimtif: the balence ef 74,050, 


whieh ia €ue te hin. 
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Defendant, in ite amended affidavit of merits, denied 
that 4t ese indebted to plaintiff im any sum. It sdmitted 
Pieintiff's empleyment om a ealery aa ite salewe msamager, but it 
éeniec th<t during ‘pril, 1927, or at omy ether time, it nade any 
agre ment te pay hie a Senin, oF amy sum im accities ts nls eslary, 
er thet if atvimeed to him at any time the scam of 91,000 te apply 
om ihe slieged bemuge 

3k sppéere Prem the @vidwsee Shaft during the entire 
gear of 1927 ome “laf Halversen 2:9 president @f defendant; that 
he on ite behalf empleyed plaistiff im kareh, 1957, to set an its 
ealeg manager at & salery of 2-65 per week and an allewanes of 15 
per week far expenses (s total of 2100 per week); and that »lain- 
tiff received the exlory, etc., until secemper 2), 1987, when he 
Wee discharged by Halversemn. The bill ef exceptions diséloses 
thet at a time comsidersebly pricr te the commencement of the 
present euit Halvercen brought a suit in the municipal court ageinst 
‘einberg {plaintiff berein) te recover back (1,000, which he claimed 
lhe Hed personally icaned to -cimberg tn Kay, 1927, ami thet, by 
agreement of all porties, the tee euite were tries tegether befere 
the same judge, - Balvorsen to first imtreduce evidemee on the issues 
iw Bis suit egsinet “einberg end “the evicence in the ome suit te 
eteand an evidence im the ather.* It is net gizéclesed im the present 
transerips whet wan the cuteeme of the Belversen anit. 

The main iexuee of fact in the gresent sult are whether 
im April, 1927. or &t any time, éefendent agreee te pag s conme of 
$5,0° to plnintiff im the event the eroae sules eof ¢cfendant*s 
joboing bugineas exeeeded $50,000 fer the veer, and whether in Yay, 
1927, defend-ni advanced to plaintiff’ 61,000 te apply on such 
@ bomus. Siseintiff'« uncorrokerates testimony was to the effect 


thet defendant, by Halversen, mde such a verbal agreement with 
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Bim, and aleo Eade sueh em advaneement. ‘“lversen’s teat imony 
wag directly te the contrary, an¢ it is sorrebereted in cm important 
perticular sy a certain receipt cigned by plaintiff. I6 appesrs 
theatin Bay, 1927, plaintiff negetiated «itk ame GC. Es Eokmeas, a 
seller of sutemebilea, fer the purehese fer hie persnenal cece ef = 
Sillyeeinicht esr at the grise ef $2,300, anc agreed with Johneas 
te pay 21,009 down and the balance sy acstes securee by chattel 
mortgsge. According to plaintiff's testiseny he did sot have the 
femés to make the firet payment and he eyplied ta Naivesuesn for | 
assisteanee, ani the latter gave him a cheek for 91,009, and the 
purchase wap made He further stated thet when he veceived the 
cheek frem Zalversen there was talk sbeut the agount being considered 
&@ a6 s€vanceszent on the groheble bonus ihnt Ke { plaintiff) wanid 
reecive from cefendant at the emi ef the yesre Ralrarsen, as to 
thig convergstion ami trageaction, testifies th t shout Nay 38, 1927, 
plaintiff? askec him fer = jesm ef ©34905. for the pursese of meking 
the first payment on the automobile: th<t eut af hie {Salversesnt =! 
own funds he leans him the eomey - giving him a check far £3,003 
that nothing eee said si ihe time about an ei wancement er ony bonua: 
gut that pinintiff them aiguec ani delivere: te Aim the foliewing 
veceipt, (intredueed in evicemes snd dated Bey EB, 1927} 1 “Aoceiyed 
ef 0, Halvworsem $1,500 (Gne Thoweand and a6/10" “slisrs} ag leem 
sgeinat “illye Smight Car.* m the trial, Siew, eerieals of dasfend- 
anmt's tbecks were brouxht inte court, and, after some examination of 
them by the ctiermeys, it wee stipulatec tht fer the s1lenéar year 
ef 1926, <cefendant'« total exles in ite jebbinzs Susinesas emoudt ad 
to $38,648; thet for the eelendar year of 1927 they amousied 40 
268,125; and that fer the first five memthe af said yaar (isciwiing 
Say, 1927) they emountec te “iv,ill. 

After a earefal review of the present tranecriph we ere 


of the epinien that the court's finding ie clearly againe’ the 
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weight of the evidence, am thot the gucguemt aguimet ¢cefencant 
ghewld be reverecd eiik = finctaz of facta. 


PSVSoSe: FISK SIBLISS OF Facts. 


Scanlan, Pe Jo, and Barnes, Jias, 2omtare 
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Ge fies ag fatha in tals eaca tant defemiant,. Be “« 
Leather Georia “so, Gif aot im spril, 10e7, er at amy time, 
agree with pleimiif’ te gay ts big a Lbemuae of $4,000, or any 
ether cum es euch, in the event the grees seles of defendantts« 
jebbing turiness fer the enlender year, L927, exceeded $80,000 3 
end tee t the §1,°°° «kieh clainiifl reseivec in Say, 1927, from 
the witeees, Priverven, esc Ot a6 acenneement by defencont to 
apply on esff clatse: somas, Dai @au a leat from Anlvorsens, 
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ALPPED Le REOSS and 
abs Ee REESE, 
Couplainants amd \ppelleee, 


Ye 


JaBSS Se BeUCE Back, de @s 

BeCcteicE GGe, Ine., and 

oHIGedo TITLea A THUGE CoePaRY, 
sSefemgantss 

JARS o¢ MeClUSBACE amd 

de Ye BMOCUMEACK Gag Inees 


SUPSaIGN gOUey, 


Coe URRY » 


ha a a ae i ee ae et en ee ed 


s ‘ oe . se* 
appellants. kei OD L cy 
eS —t = mths B: oe 


fhis is am aepeal ey tee ccfesients (semen ©. SeCormack 
ame Jd. « KeSormack Sas, ie.) from a dseree of the Superior 
eeart, entered occember 35, 1920, wherein 1% «se adjudged that 
the grittem centraet fer the axle of eertsin reel estate is Coak 
egunty, Gated Cesember 1¢, les@, auc saigne< by "FOUPTE Abo IPicE 
Oo BOULS¥VAAD BAWOR ESsaet¥ Pogot fef ehien “niesge Title & Trust 
Ceepany is trustee )," wy J. ©. SeCoracek, Hamager, aw firet 


sinnste), ef Pichigan 





party, and by oda &. 2eeue (one of the enn: 
‘ity, Indiana, ae second party, “vos precareé by the af earoanidd 
false eud freudulent veprecentationa, aw ia Rereny anmalled, 
set aside amé (er meught «atecmedy” thet the tee defendants 
delivers wp the contract sithin 2 deye te Be eumeelled oy the 
glerk of the coarty thal the coupisiasmt, -ifred Le teen, have 
end recover fram s.if dofenmcomie the sum ef S290, with Leg d 
interest therewmm frase “ecember if, LIkB, teesther with casts, 

and thet Re Keave ¢xceutien therefer as at ¢omeom Jaws ane Ginot, 
as further evewrity fer she payment of the sum, sald ¢ompls inante 
“neawe a lien on the above devoribed reel estate fer seig smoant,* 


~ the cours reserving jurisdietien fer she enforcement ef the 4i@n. 


a 


“@mpleinante sre RueBam! om wife.  “s their pili, filed 
v@teser 2, 19a, they prayed fer subetanticliy the exme celief ae 


seeresd Gy the equrt. a January £2, i923, the three defeadante 


filet am anmewer, $4 whieh esuplalitamts filed « repliestion. “a 
-egember, 1929, there cus a heorimg im open eeari befere the 
ehenceller #3 shich 26th eeegleinantsx te<tified ead 8ia edteeenea 
Ter tee. lPefeniaes Jowea ¥. Selermack teabhifisc fee Set eRtantiea., 
a@ €12 tnese other wlthecaes fo then. #eth parties intreduccd 
f*riais coomeenteary «vidence. 

6 the eceree the court fausd thet os Seerucry 15, Love, 
James + Egtermeck (hereimafter eallee eCera-ek) conveyed eertain 
real ¢atate in {sek ecumty $9 the Caiaarve Title S Pruet ce. (heree 
imafter exiles the Trust Ca.) as Trustee, for sertsin parpeors 
ame if trast ee stated in = written agreement of ikke oom date j 
tat by the agreement the fruch (9. =a te held the lem! “Ser eube 
eiviaion ime lete* and MeCermeck wig te heve the right te ee1i 
Say a6 all lobe ami collect ant receive moneye from gurehacese os 
sales ar eontracta for aches, «od iméividuslly retain a ecevtady 
perenntage sf tae receiste fram enleny ate. 9d the eourt made 
farther finéginge which «re smply «ietsimed by the ewidence, es 


fellewst 






Thet thereafter BeCarmeack «sd the ZeCermack Cos fie god 
im the s8iiing te the puclie ef warieus iste ia the wubcivigion, 
ané for the garnase of gromoting sales Bad im their employ sales~ 
Beh, inclaciag ome Jeerge Eitenel. and ome ~illias “ruile, whe 
were “subhoriaeé te represent thes in effectuating axles fer 
thes of the res] ¢etete amd to mmke representations ag Kvreine 
after set farthy* thot during amd prick ta the scnth ef See CF » 
L926, the twe ceTemdamte, by Sitenell amt “ruity, argea alfred 
be Sgeee (ome ef the ceumpleinaste) te purebase Lets 16 and 15 in 
Sisek 9 im the subcivisiom, and regresented ta Bim thet the lets 
were & Qari ef the vetate of former Gnite: “Sates -emster Kedill 
Belermi¢k, ed were then ewred by hie soletives{ thet secs lots 
im Bleek 7» a¢ well az im other Bleekse, bed alre-dgy been 904 
ace gubstamiial Suvimesa Bulidinge or Fecideucen erected thercen; 
thet “a. etreet ear lime wee then im operstion om frequent echeduie* 
in Trent of satd letu, emi they were “in clese proximity to « 
eaburcem passenger etstion ef 2 gteom roilresd amd a fee simutas 
fiée fren the loop district sf chiesge;* thet they “were om « 
threugh street ami im the city ef Chicsgog* that they “had lately 
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ate 


been contracte: for by a Puniheus Man st a fomey price whe 
hed wet kept hie contract;* thot “ali atreet, alley, zewer, 
gee ami eleetrie Licht improvements were completed anc the 
two lets sere situated next ta ome af the cornera of the 
Bleek smé¢ vere choice lete;” am baat, “bp the immediate 
paypent of £2,000 aed ue more,” Heese “eguld proeure au 
assigumen: ef said contract fer the purchase of the lates," 
ani defentante “eoule resell the seme fer Kim befert Eareh 
L, 2327, 85 & prefit te Ais," ete. 

het gaid representations “were stetenesta relating 
jo the reck estate and sede for She purpess of infliuencing 
iifvreéd i. keese to pay the sum of 02,9 to tee tee cefend- 
ante;" thai they “vere untrue enc Enos je be uatrue by tae 
agente am were saterial stetesente im the Gremex ction ami. 
were believes: i9 32 true by Seeses* thet he Rad ao Mmesledge 
oy inforssiiesn «g te the res] ectate except the fereceing 
ami Be recided «<t a lang dintumes therefremy anc that “he 
aid nol pursommily investigate the premises «+ the request 
ef said ageste «0 nat to éa-” 

Tssa& Ketez, Feiyimng upom tee Fepresentations, did, 

owt ef Rin sen fumis om /eeember 14, 1226, pay to the évfend- 
ARLG, SeCormmck and the BeCoranck Coep the au of F2_ Cg tiek 
thereafter EeCarmuck, ty the mame «nc ceserigiian ef *Yourts 
ad¢ition te Boulevard Waser “eulty Trust of which Chicegs 
Pitle & fruet “ox. iw trustee,” ereouted an dehivereé te <da 
x. Beese & geetrect ‘er the tcomveyance of the tvs Lote upon 
the payment ef 64,0050, = reciting thet 71605 hed been paid 
anc thet the balenee wan to be paie im monthly inetalinente 
of 2603 thet ae = matter of fuet -€a Ee 2ee8@ Imad mot therete=- 
tere paid 21600, ami did net hive ony imterest im the G4 s000 
paid ey 1lfved i. Reese} that prior to the filing af the present 
whil comglainants fully informe: EcCermek au te the false 
representations emi recuestec the retacn ef the c250, but 
thet he, <setrary tu equity sma geoc cassclenee, refupec ame 
«S41 refueean to wake such veltucn; that complninante, eitein 
& réagenable time <«f their diseevery cf tae fTaisity of tne 
Fepresentatians, fileé the presemt bili; amd that the equities 
oY the emit or¢ vith theze 


it further apgeare from the evidence tant dering the 
yeor le2@ .ifred L. Ssese wae the sunexr of cortein expumbered land 
and improvements en the Ouses’ Highway, mec Biskhigem ity, imgianat 
that «ith the ascistesse of Hic wife be tuere eemtucted = roadside 
restaurant amé filling etationg th ¢ Kiteneli durimg the ewrine and 
summer frequentiy siepped there fer lameness, guesline, ete-, amd 
beens: well eetusaipted ~ith eth sumpiainamte¢ tf.t about Anguat, 
1926, Br. feese became bling am serieusiy i141, ené for several 
months tieresfter «xs ¢anfimed te bie Rec, during “hich time Ere. 
Beene conducted the sueinesa; shxt “uring the fall Vitehell ceverad 
times vicites Geese im bie coum, esevigesnted with hin, *epresesd 


the desixre te d6 something fer him, am gredusliy gaimed Ale e9e- 
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whe 


Tidenet, so wach ao that Secer talked 54th MdachsEl shent big 
Puginees «mt fimameisl effeiray thot “eees tel Big the < Shere 

She & mortgage ef ahewt $2,100 em the araserty, ‘atarineg in Serok, 
A227, ono tart he Bed geourm le ted @rVimgs of =heet £2,005 fer fhe 
Surpeee of paying eff the morteuge; thot Shtehell thereafter 
freguertly urge¢ Kim te oarehscs the tee iste vith Hie “2,°°%, 
eaying that the lste esuld be reseld «t « PYOFit Of tere ther $2,060 
befare the wertgage beoome duc, ete.} thet during Berewber ox the 
early port of Derewter, 1996, Kitebeli «ost ipuca Ble telie <sé on 
eeretal eecagieone Fruity sccommesied him: thet beth male tiny 
Tepregemtatteas == remtiemed im the ceurt? = fine igs ge sbhewes aud 
tat Piselly ce cecemper 24, 1980, "eeee <oe iwineee So port ofth 


She 20,000, fier he teeame bling f¢ 25 arFomegsé that the feads 





OB cepseit im a Chie=ge Yenk czuld ve € Pe oak By cheek alened bey 
StS. eeege, Jet on December Aéte she, ef Miz yeauret, sigmed « 
cheer ¢resi oa ex id Bemk Tay 52,005, poyoble te the epider of “Js 4. 
eeGeranels," aad (he seme woe delivered te Fitchell. Phe geeck wus 
imtreceueed iz evidener., iI in es¢oraed ny Beth SeCormeek amg the 
Mecormack “a. aed if steuped <a Raving been paid an Ovoember 23, 
1926. curing one of 460 comversstiona sod ptilexr te \esumber Lath 
a@eee suggested thoi hie sife had better co ond view the STOperiys 
but beth HitehoLi «mi Frulty eai¢ i&.t euch a V24R Bas BBHeccenary 
fer the reagon thet the groperty would «oom Be reueld 4% 4 profit 
&@ Sete@. 4 few daye afters the sheek hat Gees delivered and Sa hed » 
“Hey glgmed by 
Sitehell, im whieh it was stated ths the srameaction wag vabjoot 





‘raity again ealleé, Bringing » recsipt fer the 65 


ie $he appreval ef “J. “« Helerasck, gumager.* “hous theses weeks 
deter Fruity again esilec ami left a com$raot with Meese, 4 is on 
& printec ferme, d€sted Deeudber a6, 2856, anc ie signed and cuntsine 
he provisiens ag found i8 the court's ¢ceres as above abated. 16 


cesteian the further grevisien thot "the seeend party isda Be Beege} 





3 exe Te Pee 


notes sew mobioonnant oe ‘teat? wee ate 
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representa te $he firet party tht no representationn ef facet 
have been mace to or rolicd woun by the secanc pocty other thas 
these cet fertia in tuis ecantrec’.” uring the summer of 2629, 
U$te Leteé, @ Urotuer of .iirec, a8 attertiey named Tompkine, amg 
mleo Bee. -8eRe, BEVGnhiy iniervieweses BoCeraack am urget thot he 
reture the $5,559 ta heeees, Bui Ge Fetuses 40 8G SO, Btsting thes 
if any falee vepresesintiswe were meee By Hie agente, Hitembeli amd 
Yruity, bhey vere acde slikeal Ais RBewletige wr autoority er tant 
ef tha Sxtavenack Cow Svither Hiteheli ser Sraity testifies at the 
Res Figs 

sf$ee Pevyigsias she preavnt transeript e¢ «rv of the 
epiciga thal tse cuari's geeree is Fully szctsainet By the eviconee 
am the ae. “guasel far spcelicsts firsk Goentemd thal, imasmaek 
aS SAEXE Sas Bums EViuenee tach the iote im Guessinm were werth 
SB, 200 ab the time ef the ¢risl, cemSlaimante Rave mot show thet 
they Bave s¥ctaime cay subgtemtini loss SY recasam of the Yalse 
represvstationx which imcaceé them 85 pay gerr the Ges So. In vies 
ef nli tac facta =m cir@umctatees 18 Gvidence, “2 think L$ @ienr 
thet compisinents sheui¢, es for se porsible,be restere: te their 


eviginal atetus oy toe resurn of the soney. (litehell v. Belengeli, 





SZ tile 493, 8063 Baker w+ Sockuerend, 11¢ ig» 364, 373535 Bared vs 


to S63 ids 2he 460) 





Sgunmeel aise eORienes dei, Exetitimg tast isles rep~ 
femsentstionn wert tace by Mitehei. ami “xuity upon =nleh -euee 
Selied as shewa by cumpisinantet testimemy, #511: tmere ehoula be 
He Secovery frem che teo GelemdsRbes, yeeswet 44 2605 Bot eubiieiemily 
Apeear that they SULnGriaet: guig reprosembstlous GF Bod amy eeOnZecZe 
ef them. %¢ 4 gui ihink sere i9 «my merit im bac combent ion: in 
the enee of Beusies$ ¥+ guceoms Sk BR. Yo S28, there Was HO evicence 
that the G¢fes¢ant autkeyiaed or kmew of the Trams committe BF ome 
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bad 


seurt held ti<t, nevertheless, “© vould mot eajey cue Cralte of 
the Dargaim “vithent adeptime al) the imetewusentedicies epleged 

by the sgent im Brimcisg 14 ts a comeuercntion™ ami Suethes ceded 

{pe S89) "if on agent cefyems tne persen 61th whem he is ¢caliwgs 
the priveipel, not Auwing <utheriacd er participeted im the SFORY » 
Gay No cous reacing, whem ke ciseavers the free, om the teres op 
waking complete restitutiony bet so lems ca Pe reteine tae evn Tate 


Lhe 





ef the denling, he cxrrek eslaix iawami¢y, on the syeund fhe¢ 
frawé vas cemmittied ey Ris agent amé mei fy Aimseif.® Tae come 
principles «re receeniaed te the equity enae af S@pRing Vs -Seceker » 
7L fl. 446, where reasigsion of « comtreet fer tue « cekeomece af 
eeriain jeucde ame the waking ef restitution were decreed, Recswee 

of fsise anc freuduleat repre-estctiees wade by ex agent, foe 

eourt enid (g. 483)+ “fhey reaped tae fruite of the frandulent 
represen$etious gece Sy theiy ageat, and, to thre extemt tact ‘ey 
eerive: 9 hemefit there’rax, ©¢ see sa sejvetion tg thelr being 
Feumires 44 respond .* 

Sgually withews geri, im eur aplsien, le couse)’: fescther 
con eution tast ao reserary caewuld Rave been decreed Bazenee of She 
previeiom of the eantrect, sigaed by ca £. Aeeuc, to the offen’ 
thet ae representations of Feet hed been made te her, er velied upon 
by her, Giser than ae mentiomed in enid comirset. ¢ comeur in sheet 
tan @21¢ in the opinies if tme e.se of Riligr ws Sydilek, <54 [Lis 
S84, 387, as follows: “Te Beld that ame who by fraudulent representae 
tieus precures the signature ef anether te a contrest will te lemme 
from a swit to rescind the same, because the contrast which iteclr 
Was obteined by freed sictes teoit as framéulent reyresentatione sere 
Base, would paralyse the «rm of a court of equity. “mek ie aot the 
dew." (See, size, Jheparé v. Sabet, 119 “is. 355 47.) 

Coumeel farther cantemés thet the deeree ehoald be reversed 
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Beqnuer it appeaye Fae) Betigialauaa vere Regiigemt im nat viewing 
Gla graperty Sivere pertige «ite tae $6,000 eed before eater ing 
ile Gye comsrist. cu is met disputed vhst tre property «ce ix 

& Sale ghact Glew thant im whieh compleinents Fesic@s, that Alfred 
oe PREOS Vie Lie ag eeriowsdy ible that he relied smplicitiy 

SSK GELLLy “pew the repregentiatione ¢f Zisehel2 ene “yRiipe, end 
thet they, os agente of deventiemte, steted thot 1t ees nat “yee gary 
Ter egyche te vaex the Broperty. ugger theee amd ell the ster 
eittumelaseces in cehaemee, «e¢ ¢ wet t&iek thas ugoeliemte ere im 
ems Position i¢ @fge ac a defenar neglisenes an tks part ef oome 
Sigigacise <8 Rgras + duealakiy 343 i his 41, 465 (i ty sold: "Phe 
general rule is jas: a party guiiiy ef fraudulent Pepresest i iene 
Wiki a3) Be geveiited ss canerge Megliceses af the sther perty.* 
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Befendast appesis fram a jacgment for $780, vemderec 
agaimet if after weréciet om occember Li, 158%, im om action fer 
@emeiges fer srexch of sarranty on feur af five michinea eeld by 
its 

im plaintiff's amended etstement ef eleim it is alleged 
that on -ugust 26, L926, vlaintif? im sritiag setered fren def end« 
ant four (4) operry filter presses, complete with woader glstes 
emé frame am guecantecc wy defemianmt te Be in gocc <onditian, 
amd ome Yaelburet steel Basket gzte ctor, at the price fer «il five 
machines of $2,000, TeQebe Co¥o, “arti Cnlesge, Imdisma:s thet on 


“eptember 1, 1826, defeatemt im <ritimg secepted the order and « 





payment sy plaimiiff ef 225 on seseant and expreesly uorranted 
$hat the machines were in first slease eam itiemy thet phaimtiry 
Surehaset them for the purpese of reselliag themj that eubscosently 


it regold the four prerewe fer O28 40 the aerienn nilime Sroducte 










SGe, ant erdered the seet shipped tbr ¢efemean}$ to it, hich shipment 
Gefendsnt sade}? thot the aresees were mes ce warranted in thet the 
Plates and fremee were rotted at eorped, and were got in first eless 
ecomition; tha. when received the Preduete (a+ fegocted them fer thie 
| Feasen; tat on Geteber 15, L926, plaintiff? sgtified defendamt ef theis 
@efeste amd of anid rejection ami requested cefendemt te accept their 
«return bub it refuseds that subsequentiy plaintiff seldé them for $11—), 







Baden 





2 EO, 








oi ae aria rhea 


roc ; 
fade, 5: 





“mae 


= @niieor saete 32° santegs 





ge Hpac UDB aoganth 








Piss <2 sks tate ak 





| iS & 


Bae 


oe 8 Jase 





Se leees _ nes erie: “'8) ok fen 
et o¢ of tnptasta® we 8 panes ere aes emma ata 










See Hey ee ahs 











‘ee siase Wase sen 

| hen oa y mcone 
“tet eae hkooee an 
: “awa baxotixe 2a ie 


acid cute wehee jechis tet 








gien seaux<% bed ed 





epee gocey Redw Jaade pera? eees 








MOE .GL aededse wo Feld caearet 





ag geatueete 








gods Jqesee 82 iaieholih asia rvs nehamatet 0225 To ey 


ee 


cfS 4e? mite Bon Vildelale wdameepesdes fale “Gotan tes af tee eeedor 





ba 


«Ze 


which eae the best priee it sould abiain fer theay and thet Laereby 
amd Beesuce of defendent's bresch sf <erranty it Gay onf fered 
Gemages te the amount of £138°, < the same being the ¢iffercars 
between the prite = which plaintiff seid Ghee to the Products Cus, 
52,600, ané het it <etuelly received far thems 

im ceferniemt's affidavit of perite, sece by henry Linden 
Berger, its preaitent, £6 sdmitted the Srser ami purchcoee of the five 
machines at the price ef $2,000 and the fuli payment by dsfemiont 
ef the price. It alleged thet, prier te the oureksse, on autBerisad 
agent ¢f plaimiiff “hed imepected the preanta,s* eHich were ust then 
tm use but vere ctored is de Tenéontts plant. ft denied thus it ever 
hag emy snowledge thet pl<iniir? wes PertBasing the presses far 
remsle, Gr that the pletes ari frames sere Fotiec ami warped apd wet 
in goed comlitiens 

om the trial pertions of the Sepoeitiesis, taken in Bex 
Yerk eity, of four vitwesses faz Sisimtiff were read, ane exnid 
sincenbergey we: enlled as Siaimtilt's witness ender geckhien 33 or 
the Bunieipal Ceurt set. iLiad enterger sud four ofher witnesses 
testified fer defemingt, and sate persies introduced variowe letters 
ané writings. 

fhe fallewing fse¢e in suhstanee augasr Trem the eral and 
sgitten qvyidenee iniredueed br glainsife: Plgimiiit*e Business, 
Sith principal office in ew York eity, woe tae beries ead Se iling 

ef mechinery ead mehinery ecuipment. “mergly before -agust 1, 
1924, slsintiff's ezent, Berees fet, Celle at defenétont?s pian 










'~=«Bt ssi SRieszs, a4 Limgenbereer, anid thet alaimtiff was ia me 


86 Sf Bo eninery amd «axed 





iindewterger if defend-at nad any @ochinesy far aule. Lincatberger 
‘Feplice thst if hed on hand the five wachimes «Sick it Bag soeentiy 
tiiae 


‘Purehesed but shich it was nat then uging; 262 thes it wie willing 


te ali thes. Rebs then aekec if be emule imepect them. Limdenberger 
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roplicd thet tmapectian esuld moi then convemientiy be made but thet 
the michines were eomplete ami im 4-] cencition and thet defemion? 
#euld gucrautes tae mune yous ugOden plates ami framee sa being in 
first ¢lass eomdition. There «mg some talk about price, tut - 
Liméenberger eaid he cauid net then quete « definite price. 

Oe \ugust 3, 1926, glaimtifY, per fan, vxote Crem Rew York 
$e defendent, asking if it wes them im a poeiiien te quete « pries 
6a the five s-chines, anc defemiant replied queting 92500. Farther 
detiere =mé telegrams passes betwexn the pertie= relative is the 
sisee, condition and price of the sschines, enc on ‘uguet ©46h, pisine 
$iff wirec esfendemt: ‘ending aur fermal ercer felfour 42 ineh 
Sperry preesea ond eme 49 inch Tolnurst complete; price 65.500 fede ¥e 
eerge* “8 tie esme day plsiatitf «rete defentant, enclesinge «ri¢ten 
erder and its eheek for $205 (being 1CS of the price)» ane <ayimg thet 
it soul’ forverd shipping <ireetiona within 1¢ ¢oye. Yhe er¢er is for 
the four “perry preacea “each complete with «soden plates and frames, 


amt for one fabnurs$ extractor 





eomplcte, ales #6 cisrantesd{ the prise «heted is Sbgiiy "“Petebe 

card, S<et Chiesgez” anc the terme are, Loo (22) herewith, *222 

with saipping imvtructions, ané talanee sight dreft sith S/L." fe 

thie letter amd order gefendant replied amcer cate of eptember ist: 
"Ye beg to ackeewledge your Letter af “ugust 26h, alae your order 

fer the preases «mi extractor, tegether eit your cheek fer (coo te 
poly om thie purchaee. ‘he michinery is is Si-st elees cendition 

and is ready fer ahigmenit ehencvwer desired.* Sgsgeqmently plnint iff 
Fescld the presses to the Amerie=m 4nilime *vesucts «Gey ab jocknaven 
Pa., for ©2800, ani om september 17t advieed defendsat of euch resale, 
gave shipping directions, and enclosed its eheek ef (500. By aubsequent 
Gorrespondenee 1% wae arranged tint plaintiff would pay the balenee 

ef the purchase price (£1500) an presentation of draft and bili of 
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jeding» “arly im “eteber defendant sAipped the presses as direeted 
emé glaimtiff paid the draft of P1500. <“* the arcival ef the Pre BeeE 
at tee plant ef tse Srocucte Go. it sne faund apem imepecticn that 
many of the numereue weoden pletes umi frames were rolbec aii we ped 
mad unfit fer use, and the Svrecuets Sa. semecdiately tired slaintirr 
Ghet the presses tert egeoted ou thie account. Gm the some day 
(Geteber 15th) plaintiff sdvized defesdamt of the facts ond éemanded 
that defendant either “acesyt a -cburnm ef bee Breeetea sy pay for the 
seat of repl cing the defective plates and frames sith new ones.* 
“nsiderable correspondence between the parties folleved, bus fimally 
defendant, by ite letter te slainti¢? of Seveamer ty L926, refused te 
é9 elther, stating: “°< Keve methine “urther is aay im regard te your 
evaplsint, emly that ge ghigsec sh<$ your Pepreeent«teve inepected » 
an, #8 the gechinery you purchered hug been shipped amd paid for, 

we therefore consider tee matter closed .* 

Flaimtiff's evisemes further <iselesec thet felleving 
sefeneant'!s aaié refaual, it entered inte ac gotidsideny with the 
freduete Co. which resulted im that company agresing te accept the 
iit, dese She cost of 





Tear presses et enid¢ erigimal srice : 
Gaking the necessary repcire te get thee in the firet elees condition 
es hae been represented, « senid repairs tn be sacs by the Predeete os. 
im ite own plant. Thereupon, after imepection, acemba of the Preducts 
SG entimeatec the cost of meking apek repeire at 71585, which eetinate 
Sac eeceptec oy plaintiff «5 being a vescormble ons, and on Sevenber 
iy 1226, it resold the preece= te th: Sredyete co. fer ihe differeee, 
ana the intter paid te sleimtif! the wa of “1iS0. ‘wheeguestiy the 
Precuets Cs. aace the meceescry repairs at the tetal «eet ef avert 
$iScc. Thies ia Wheen by certain sritton evidenes intredused by 
pleistily ame by the depowitiess ef its witmeases, Glatm anc Ueber, 
_«@eployees of the “roducta Se. ‘eber'ts undilegubec testiseuyr in te 


the effiset that the ve eeneble es:t of repairing or replacing ali 
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ef the Q&fective plates ond frame wea sbout 674: (the amount of 
the verdict}. He further testified Shat, while the iren pserts 
ef the presses vere in gos€ econtities, there “sere ne geer closing 
éeviers” of any of ths sress¢s, enc thet tse ceut ef suppliyice then 
amunted to abeat $570. The dury dia set allow thie leet mentioned 
@Wa Ga prope: d=mices to Be ehurgee agnimet @efeudent, gad of think 
Sais agtion 1s proper, ezpecisaliy in wiew of plainiiif*s statement 
of Ginims Jimits¢ «2 1% io te the <efeetive plates «nd france. 
Defeuden='s eaim defenses am the trish sere that, when 
it wage its camtiraet with pleimiif’ fac the axkde of the Live machines, 
4% ¢i€ nel Reve easy Enovledge thet plaintiff «ss purdBesiag them for 
Feeele, ant thet althouch it worrantec te plates amd frases 6f tue 
leur gr@gres tae Se in goed toncition, plaintiff, uy tte egeut, Amat, 
head, priser tg ihe Seking of She comteret of eale, inspected: the 
presees o6¢ She slates sud freees and knew ef their cemdities, end 
gence the gur¢heace with that Emewlseger cefené-nt'e principal witness 
Waa anid Linudenterger, ite presicemt, ané, hile he gave testinany 
tenacing to sappert theco defeneem, =¢ think it cle«rly appesre from 
& preponcerasse of the evidesee thet €oSond=et, ab She time of the 
GOSLPAets ERs thot pisiatit’ ace guvtResing the machines Tor resale, 
that claimsiif, when 14 mace the sureh=-e«, relies eolely agen defend- 
ent's warrTenigj ant bb t seeRt ougwet i, 2926, when Cabs wee 26 
@efendesi's glart, ne equld no$ Have made and cic net make amy proper 
kngpootion of the presses ar the nemercus glatee ond fvemes thereof. 
After revigving the sresent tramseripi «« are ef the 


eginisa that the wersies sac judgaent are seffieciemtly sast<ined 


ey the evidence am ime lee. im fRelag y+ 2mGreegs S23 ‘iis 486, 


€o0, 46 ig Geeidec is subcetange thet, ii — aa2% $2 renever dameces 
fer a bresch ef werranty, the pleintiff ie entitled to recever fer 


gli é:magea ehich are ts¢ meturei and preximate reowli of the 
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failure ef the warranty. (See, ales, Uliissis Ueiferm “ales Jet, 
wage Loim, Sthe Gay guts OF 25 
Feasbs <: 


Beter © S03, SL3 Stayer 
Cerrisae <“¢. Vs Jgericen Stay LBS Tike spye 644,645.) 


Sugeoreus other pointe art eufe by éefendent’s ecugaetl og srswmds 





fear a reverses ef the Jucgwent. “2 Seve comsicered them bys chink 
thee Jeeuing is substantial werit. 
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J)008 Is GLICEZEHAE, trading ~~ 
as independent Slumting & 
Hecting Coe, 

Conpisimnami anc ippellew, 


va 


EebsY & CUNSERG, Imes, nev known 
ae Ps 8s Bebs¥Y & Che, @ corpor:tions 


eb ales 
, ef aniantss 





Ae ma armas oes nisin ee 


OB APPEAL GP PEAWR cc, YOLCTESt, 
appellante 





Mi, JUSTIGE GALLEY DULIVES2: Ho GPISiOF GF THE COURT. 


Ye are infermed frem the grintec brief emi argusent of 
appélisnt’s ewencel th:ut the prevent agees ic taken fram a ceoree 
ef the “uperior court, extered Acvember 29, 192%, aesrtiing ease 
fieimant = mechanie's lien upon certain resi ¢atete in veok county 
for 277°, tewether with interert st 5 per event per news fron 
April <6, 1924, amc thot, if ithe ssount, together with cestes, 
ete., be not paid within jhree Gaya, the premieda be sG1d, Gie- 
Coumee] «tate im substanes that eoxpicinent's eriyisel bill praving 
fer the liem as 2% original comtracter «aa filed on Yebrusty <4, 
19263 that YVolsinet answeredtie 411k on beuember ly, LYST; that 
on October 3, 1928, compluimant files «nm amences bili chieh vas, put 
at ieswe, - Yoisinet'> onewer therete beime filec om Cciober 1a, 
1@24; thot sabeequentliy « mactor in chumeery, te whom the extise 
had beem referred ts take proofe <né repert bis couclusions of ise 
ané fact, filed a repert together witk « tranacript ef the cviccmeas 
taken befere nimy that the muster mace gortein Clad ings s conosuded 


the complainant vas not «entitle: te a iign Seeouse he €ié not file 
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Ris original S111 “within the tyeeyesr statutery peried,” and 
regommended that the Gill be disminsed fer cant of equity; that 
subsecquentiy the court susteineé complainant's sxceptiems te the 
master’s report, made contrary findings anc entered the dceree in 
guest ion. 

Ag greumis fer 2 rewere-l ef ihe ceeree coumes] contend 
(1) eswplainant failed tq prove that the lest plusving work he 
sid om the premises wag done on or after February “4, 1924. liees, 
ai 4 time ieess thom twee years ericr te the time Als @rigimel sill 
wae filed}; (2) esrtain pergons, including Yeisinet, having interests 
im the premisea, vere noi epecifieslly eace defendents te the Sil] 
@acept uncer the apgeliation of unkncwm owners, ete.}3 anc (3) thet 
the eriginal 8ili was fauliy im that 4t did met properly allege thet 
the plumsing eeteri=l ani labor, furnished by cewpleinant, cmtmnced 
the tmlue of the premiges ta the extemt ef -779. 

Surping jo She soecallet * netract ef Beeord,* prepered 
ami bere filed by uppellomt's counsel, <« fimé that in many escent iad 
gp rticalare it ta a mere index and not <n abstract. [ft vieletes Rule 
13 ef this court im that if ia net “= complete abetrect ox obricgement 
ef the records" toes not “shew, im comienssd fezm, the plesd ings 
seGeaemry £6 preeemt any cuestionm raiaed thercens* ant ie not “suflieiest 
to present fully every error ani exception rehied wpen.* Semplainant’s 
original B11i ig net abstracted at all, altitouch the dute af its ¢f iting 
ig etateti there is me abstract she tever of Voieinet's asawer te sid 
eriginal sill; vhhie« cerisin evicenee beard before the mester ig 
abeteaetec in abbreviatec form, the misters repert es te Bis 2 ig ings 
ani centlaugions is not shetracted =t ally meme of the «ritimes intro} 
@geed before Him ae exhibits are abetracteds, But only the exbd bit 
Bumeer ie given 2x .e]l az the gage ef the reverd sere ssid ex bis 
may be found; nene ef complainert’s objections er #xceplions te Bia 
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Feport are absitaeteds snd the court! 2 S€8i@2 appeaied fram is 
Mot ebeteactes, it omly epoecrine thet anic dsetce may be found 
Gomnepeliar 22 pase 14° of the tranceripk.e 

Seenues of the shove incuffieleneies ef the abetragt we 
think thet under sumeroun d<cielong the decree akhouwlc be affirmed. 
(Bishop v- Loewig, €5 ille 1, 352 amd eases there cited; Chewberlin 
vs Sory, SY ills Sppe S42, 5433 lien ¥s Henn, 97 Thies Appe 378 ,3805 
Love Ws Baek, 177 like Appe 88, Li, aad easuu there elteds Kokomig 
Bats Bank ve © @UL Olle -pge 242, 2435) im the cave last 
eltec £t ie decided im substance that courte ef review will newer 








$6 %6 the recers te disgever errere ast sheen by the abutraci, but 
w4il imepest it te Zing reazsens te «ffirme 

$2 Haves Roeever, examined inte the recerd te same extents 
&@ Fegagda counsel's firet contention, << disecver tha: the epert 
feume in the ceeree thst eaupinineant's “fTiret labor and material 
wag Furnished om April bo, 19555 OBS th.t tue Isai ef sale work =ag 
eompleted sm 4pril <5, 1924," ang inst thie fining is cestanise By 
& elear preponé<ranee of the eridesece. smd after furtner ex«ains tica 
inte the recard *¢ ¢¢ =et intnk tm: 3 taere 26 such subntaaided merdt 
ae warrants « Ferereni of the decree im either of counnels' con ten- 
tions shove meatianec. 
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Mie POSTION GRIDLEY PELIVERRG EMR Geletom ot THE COURT 


om Seyvember 4, 1929, plainuiff comeenesd ap netien in 
feretble Crleiner agsinat defendent, claiming tht he wan Bmherfeliy 
eithealcing from it the possession ef the “ground fleer of the suild- 
ing kiows s2 2789 Kilvsukee Avenue, vRiceg@e" A iv@elh ese had oe 
Bevember 14th, withowt a jury, seeulting im e finding amd judges? 
against dofendant« 8 Heverber oS9d Gefesdamt gsved tha¢ tae 
deigment Be vacated, and auneequently the sour: exdered 4% FREES ¢ 
eeé siloved ediitienal exidenes te se iutroduced. “inaliy, «en 
-ege@ber 3, 1949, che esurt sede « cee fisting against defsadan’ ang 
adjudged twat glainiify reeerer free hin the Pusversion ef the 
premises «Rt tht @ writ of restitution iecre, The Hresent “append 
fellowed, - cofendemt filime em appesl send im the wm of 25906. 

The evivenes éiecleses the felle«iag facts: Oy sritten 
Leese, dated Say 1, 1928, vlaintif? demiasé the #remiges, for x 
javenile wearing spparei shop, to defeacums fer the term from dame lL, 
1928, 5 ‘pril SS, 1953, at a rental paysble im cortain specified 
imstsiiments si plaimiifite ef iee, “134 B. ia Galle Street.’ the 


lease, portly printed ant gartiy in typerriting amd cigned by the 


parties, contains the ususl covenente. [% es8 atipuleted om the 


ese2 that shout Zany 15 2920, (ene yecr after the making ef the Leseq} 


tiff eased having an ef? tee ae "334 ©. ie sade Strest,* there 
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by the terma ef the lessee the monthly rental was poysble. chers- 
after Surry iamski, president of plaimtiff, had effices <6 Bs. 166 


es Endison atreet, wheres ke was @ngaced im 2 real estete bus fseces. 





Up te ané inclu¢ing the month of Ceteber, 1929, defendant bad paid 
all accruse rents sometimes ke Bed paid it te a Ere, CAPSGR whe bead 
as office in ithe tuildins and whe =e in aherge theresf amd hud the 
Sanages@nt, ae piaimiiff's sygent, ef the ap. risents sbews the atere; 
wemtlimes he Bed paid it st Lemuki's said office; ané on several 
e¢cmeions Be hac gaid it as late ae the Sth of ihe menih, AI ae 
objectiems aud been wade timt it nd wot been paid on the first aay 
ef the gonth ae provided in the lease. The vont for Septesber, Lees, 
was paid by cefeminunt's eheek ami reeeipted far en September idth 
when pa. Careen anlled at defendent’s stare se esliess it. The 

rent for <ctober «cs paid emi receiptes fer ct Lanski's effiee. on 
Seteber il, 1929, an ateerney “er slaintify gent = Peeisteree Letter 
to defendant 24 the «tere, isferming him in effeet that plaintart 
Geeirec thet the rent be paid prowptly in the future, and “yeu are 
aereby sdviged that, commencing with “orember 1, 192%, yeu will ee 
held t¢ atriect semelianes with all sf the terme ami ebligntions ef 
the Leese, “ © ami your rent will te duc amd payable met beter thas 
the first éay of e=ch smi every senihy * © and no cheaka ef cay kind 
wili be <ecepied fer ae4d rent.” The letter did ast semtiom amy par 
Sicular place where the rent «ue te b¢ paid im the future, Om 

Eenesy worhing, Aovember 4, 1920, defemeewi temiered the Cevenber 

yeni in carrency te “re. “orsen #5 fer efiice im the Suilding wes 

she refuped to s@aept it. This waa four days befere the present 
setien saa esemenced, ané before eny ¢detlersntien af ettemptien for 
feitere of the lesse Rad been mode wy plaintiff’. Ere. Carsen*s 

tect imony was te the effeet thet this tender in currency wan not sade 


until November Lith, but defendant's testimemy that it wae wace on the 
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ath is correborsted by other witnesses. Om Kevewber 15, 1926, 
éefemdamt personally tendered in carreney the amount ef the 
November reat to Abraham Lameki, at ecid Harry Lanski's office 
et 105 %. Eadinem street, but it eae refused. Thie ans ome day 
before @efendani was served with eumuome in tke preeent amite 
Om the aque day (Hevewber Lith) defendant wrete plaimtifr, *e/e 
Barry Leegki, 168 ¢. Hadigen Street, Chiesge* te the effeet that 
he but tendered the Sevember rent, ete., cod thei Re @xu tently, 
able and willing te pay it <t any tine, ete, The amount (1289) 
wee algo terdered im curreuey upon the trial ond +efused Wy plaintiff. 
after censidering ali the facte and ¢lreumteneee in ov i- 
demee we are of the epivies thei defanéent «6-2 moat 2uiliy af uninw- 
Telly withhelding the posseauion of the premises from pleinmtit? ané 
that the jucgmest fer peaseeeion in ite faves munt be reversed. 
Se think i6 slesrly appeere that defendant broperly tencare: te 
piaigtiff the amount cme fer the “ewcmber, 1259, rent, srier tc 
Plaintiff's aitemptec forfeiture of the leace, and prier te the 
time of the commencement of the prewent action. 
a? USER PIS ENG OF Facts, 
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Se flat as Facets in this gee tuat the selencant, 
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in an setiem of trespass, conmemeed by Cari FP. Gairing 
in his Lifetime om Jenuary %, 1925, amd im wRieh ‘riseili«a 4A. 
Gairing, executrix of Bis last will, =-2 subetituied ae gininiift, 
there weg a trial before a jury in Octeber, Glu, resniting in a 
verdict ani judswent against defendant fer 7493. ‘Yhe present 
appesl followed. 

im pisimiiff's ceslarsiion «x amended it ie elleges 
that on Sevenwses 24, i827, Uerlh Fs Gairing, as & temant in the 
Barine Sullding, om the nortieeat termer of Lake ané 2a “elle 
atreeta, GShieaze}; thet Ke Gecupicd reomes, Huwberec 519, on the 
thiré fleor of She oulicing, where se Koc been engaged fer cbewt 
threc yeara is the dunimess oi g0autreial pagtegrapmr: iit on 
eaid day, while there engaged in bie besiners, defendant, by ite 
servants, wsibkeut notices er warning <¢ bim, “with vorce ef sarees 
carelessly, wilifully, wsntoniy enc maliciosely Sroke .Ate an 
entered said reoma, * * and did * * Sremk, injure, Cameage 190 
agile’ sana detses amd Gther phoetezraphic materiale ané <aeplies,* 
belonging te Lis, all ef the value of 3008 $hat by rencom thereef 
ke was compelled te anc did purchase Gtber Same Yau, Levieti, € Gas 


at m eext ef $600; and that he wis otherwise damegeds, ete. 


seliml OES 












oR Sat 3 yo set 27s 
phe Seve BOF € Eze 5 WREST 





on 


7. getaied .i-dzad uv & fe TENS sal somaquent bea nubsoa aa at 
- es exenaat ) emb sous aie as 






A eikinnids deidy at foe ebaer 


f a PRs Cie, th aneens eaes —_ ae Sand Ba % cesses oe 












| voowetset Lass 

: | | = hogelis ei dt Seta ee nelaataiues avithinialg te 

ous #2 Guened x ane : ggntiiad «% ‘Exab 4PSu8 ea ‘tedaove% 
eiize 22 daa tis Re temses gaan '4it-ad ae “seed akiae, 








eke ae 858 bart: odes ve ee saigeewe: an badd ‘vepesiah . 





* . “awed set Aogenes waed aad et wrod TE, basis 


fe. . me ue vanckae’ Lu bows gig at sogngms: ‘pxeu eticw 
_ 4 REGS a sane: adiw? sabe es: patdcen oe cr a umd, 





. Bay asm wee: at eleusiei Lox care qanodiece  taritize 
ees ome peubat ~heord « oe cause dis 
, * «09 Lhsene iets siabtotee vkriqursoteta aside ‘hee weed 
: Wereds souce x YG fads 99988 Yeo oukew ane “Ye ihe 


_ 7 
nae eee osatorig BES jaa 


_ o ae net's Suse ts - vaderedis Pe et. Saitd 





ee 


befemgemt filec « ples of met cuilty on! eeveral 
gpecial pleas, twe ef hich (relied wpen ct the triai} ars {a} 
that em miic €sy Gaicine “en= a trespuseer im and upon the 
prenices vreched, ami dxfentent wee in pesxeacton thereat ond 
emgngee im wrecking them wider anc Be virtwe of ita contigesct «16k 
the then owmer tnereef, the City ef SRiesse,” ami thot cofendame 
eee7 cise sll. due tare amd esubies im erecKimns the premises «os <5 
nat to tajure Sairimg’a property:.cmé (8) that, Before soic der, 
She city ef Chi¢sae kad file 2 cevdesmetien «uit im the “ounty 
ceurt ef Sesk “sumiy ta cemdemp fer ite use eepiaie real srapesis 
upem <o¢ alens Le Salle ctreet, aad Betvecn “schiectaa amé ° 424 
atrestes that the proserty seugcht te be taken tucludsd the “acing 
suiliinmet thei on dume 24, 192%, Suiring =s2 sorvec vith citcioens 
as g@ @efend=nmt in the cond-mintian <uit. nad tseren®er “co de- 
famjiedy that te «sunty court @uly adjecged thet the Clty “sus 


entities te treks ssid peasescty tn comé-a@petien apum thi: payee: 


‘ef $320,000 therefer, which sum ver upew eréer ef sold cours 
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@eposited with the cCeunty Treasurer cf teek county, «a evopociSarys 
on Yovember 3, LO°%:" thet om Sevember <5 B¥oTs She county const 
*entersé en order of tomeencion, erdsring pia muifi's inteosbass ama 
all ether peeple in the said premise: te curremce posscariom tAerest 
tmaefietelg te the City ef Cptesgog* tim t all the cceupanis of the 
gn1@ bviléies serrender¢¢é peescesion te anid (ily, cacepi oo ix ings 
agi thet 76m Soverber 14, 1927, <<fenésmt eesti iuie poeséasions 
ander centr ret «ith «sid “Lltiy, $0 erecek oid premises palacwami tueré- 
to.* a eseh of thees apocial plese plaimtif’ filec o repiacai ion. 
om the trish plaimtiff was the primvipal witmess in 
her oen behsif. “he is shvo the widew of Gairiags ami wus on 
Hoveneer 14, 1927, aud prier therete had seem, an nasiatane is nia 


Pesiness in the building. “he cxlied ax elonessen the engineer 
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6r jeniter ef the buileiag; = pretographer, whe mace pholegrasha 
(istroduced in evidence} of Gsivim:ts rooma anc the building, 
esugging the condities of beth about aoe: os Rgvember 14, 1927, 
aM alee about a «eek later; anc “alter §. c26eP is the Toremes 
of cefenicn’’s sen engaged im the wrecking of the suilding. Supert 
alee testified se « witmegs fer dvfendamt, and defendant introduced 
Varigua orcere amc fecorce ef the county court in sai eene mms tien 
sult. 

it wili be noticed thet pleimiife does not sue fey ales gee 
sustained by Sairinmg ae te his Llessehelé estste im the rocmse he 
eecupiec. Ii way be cencedai that tke Jitiguent in the conccemation 
eait (im which he wag made 2 party ami vee defaulted), fallewed by 
the Cliyts d=pesit of the come camstion money inte eeurs, ig & Bor 
$e omy actica for domages fer intereferemee by defoniant, as the 
~ity’s agent, vith Gairing's possession ef tie reece. (Allen v. 
Haley, 169 [1]. 832, 855.; Fisintiffts actien ie for ésmage to 
certain of Ris goods amd chattels in the reams, o¢easione? aa alleged 
by the willful, tanten anc melicigue acta ef defendemt. And on the 
triel plaimtif?'s undisputed evidesee showed thai the extent of the 


@nmage eegunted te 9600. The Jury's verdiet was fer a less emgunt» 


bus BO erege errors are here seaigneds 


“RB the isawe ae te the wiliful. woutem ami malicious ects 
ef defendant's eervamie, the evidenee diccleses tie falieving facets 
in substance: (0 “cturdsy aftermoon, “oevermbex fy 1927, only tee 
tenmnts remained in the weildinc, Seiring on the third floor and the 
“Sutter & gg Earket® om the firet floor. ‘“m thet afternoon cefend- 
ani's feremam, oupert, called on Guiring and imfermed Bim that éofend 
emt woulé commence wreeking the suiidiag om Hemdey werning and that 
he (Gairing) mast vacate his reuse <t ence. “Geiring replied that 
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it wes impossible for him to ¢e ge thet efterseon. ~“ibtout further 
motice “Gpert amc defendant's verkuen eharied vrecking the building 
early Sentey morfiing anc curing the sernime staurtec ripping up the 
floore of raome on the fourth fleer just stove Gairing‘e rooms and 
waking holes im the ¢ellinge» “oeteitheteanding Seiring's pretest. 

te hupert, the versees cemtinued in the purticular work, ith th e 
FesulLt thet guch ¢eavie asi wreckage fe1l doen inte Gairing's reoms 
amé ente hic gicds, ice, causing the comage complaimed of. The ésing 
ef thia particular «erk wee stepped skout neon ty order of an official 
ef the City, ans Sairing comsaenced soving his gosdc, fice, oak af the 
bulleing and he vaemted the recme on the follesing day (fuesieay)} + 
ering Gaturésy and Seuiay the elevater im the bulldiag «as running 
emé the heat wan on. “upert’e exeuce for the doing at the time ef 

the partieul=r werk vhich eeaned the damage te Gsiriag’s gecia, was 
tact it ig custemery im wrecking balidings to cencemes ui the roof, 
am that it ia necessary, im arécr te erty awny the =reeknge, te ent 
néles ati @ake chutes vertically through the suilding frem the rast 
germward, ete. 21 much & chute «as mat thereafter eonetructed whieh 
pecseeé threugh dsiring's vaums, nd the entire ericemee clearly dia- 
@leoses thet it was pei necessary in the exrcerhy grcetrees sf the vreek- 
img werk far -mpert ané celendant's cther werkeen ta co the particular 
were over Gairing’s reewe <i the time an@ in the suanc? ae shown; bet 
that the ssee wen wlllfuliz, eestenly anc sadiciously Gone. snd we 
ape e-tiefied thot the jury's verdict em thia iecus, smi tne judgnent 
whieh felleweé, are eaffieiently sueiaime?’ sy ime ovidence anc the Law. 
ie Burcieck's Law af Terie, 1908 Ede, pe 345, it ta onids *~2% de alse 
eetablished thal one, whe ilicgsally interferes with the secnecaion of 
& ehatte1, is Liable in treepgass to ths ome whose actusl sossession 

da invaded, although «ach pesseesion iz illegal. 4 sisceserua sefense 
fe the action of trecpase sust rest upon the rightfulmess of the 
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defendent's comiuct, Bot upon the defecty in plaintiff's title, 

or im his right ta pore¢esion." im 3 Coesiey on Tartas, Srd Sieg 
#pe580, it is saidt “Tere ave several reseama uhy the tas/euting 
a foreleie sniry wea « pescesble poasteaion, even thjaskh Li be in 
the esserfiiem of « vali¢ title ageinst a mere intrucere Firgbe 
Sheerve?r assumes tg DAES auch cm entry sakes Kiungelf juggs in hia 
oR cuane, wel caforces hig owe judgment.  corsnd. eo dees this 
by the empleymest of fore sgcitet a peseduble fartiy.« shires 

Ag the gther oerty tusi BaA¥e am e0ual Fight te jJuige im Sie oon 
enune, ati to @agleay Teree in giving «ifect ta his judgaent, a 
breach of the paslie pesew would be invited, and shy wrette, if 
redregstd «2% all, vstild be redreseed st the out of a pusbic dig~ 
turbance, and perhape of sorieus bodily dnajary $e fle pocticae* 


im Bpeder vs. Suray, t1 ills S73, 236, 10 le nnids “Alton the 





eecupant way seinteis Grespaes eageimet the ormer fer « fercible 
entry, yaoi Ke car anly recewes auch dumages «5 have directly secresd 
te Kim from imjuries Same to Ale porcem or property, ‘Shrviick the 
“reercful toresion of his poeression, sat ouch exemplary damsgee as 
the jury wey thick preper to give. Sut a person Saving ue title te 
the premises clecrly eammet recaever damages “or amy injury ©one to 
them By Bim “he Bae the titi¢” ig ibe present ease the jury only 
ewardet te pleintiff ae dsmmages swek 2g Wed scorued to her intestate 
fer injuries dome te Bie property by the acte of celendamt’s aervesiae 
tt 46 alee urged thot the Suiguenit abouic be rewerset 





Reeawse plaintiff was allowed to intrecuee certain test imony tesding 
te ahog thet Gaiximg never in fact ens personally served with pescess 
im the comdeemmstien ewit. If it be ceoncedcc that this ice: imeay 
wae improperly committed, =¢ dq met thick thet the erre@s is 24h as 
sarrents a reversal of the jeigeent, Imscmuch ag it appears thant the 
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regerd of tue cumdeametion Jucguent ehtaiged wy the “ty wae 
imtreduesd fa svideves ane the Jury were imctrusted t4.t Gairing 
was boumd by thet sudosent. 
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B@e SHEPIC®. SHINES UcLICeR Sk THE Geihios GF Tiki COURT. 


fae defendant, ommun Lacks Kos perfecte: the preeent expeal 
unces the statute from the touperary injametiomsl order, oniersi ey 
the eirenii sourt on sturiays, pril %, 1935, without seller, sa 


falisrvat 


“Spon reading complcisast's ill ef omsplaint smd 
aAee ompany ing afiigawit, it ia ersered thet an ingumetion 
fest, @ithout metice, im the seve entitled couse ae 
prayec im suid bil, tht George -Rex amc © Savy ‘haw, hig 
wife, emi &. BH. Margereon, cenee ami ¢esiet from gaying 
the vemte on the premises em the ‘eumiy Lime Sead, Aighioand 
Fark, eecupiad by said portien smi eened by Eisheel Lack or 
amma 226%, t@ eciéd parfies, sed thet thay sey sas ith tie 
Slenese¢ “$2he task, “Lenmecec, 'Liimeaie, far the Bartte 
ef interests em, furtnermere, Shas ania Sak erd awk » a 
iaek be restrainee ond enjeises rem seli-citine say sere 
rents om esié. premises er Sram mises Ling az ins rertering ©ith 
tee tepmasts, Tear ge Raw, EPee 2 FP Sew oF Fa Be Sargerachs 
Gli pending the further ercder ef this court. mo fer gect 
esase shout, ft ix ‘urther erdere€ tha4 eadat la junet lor SeaRe 
githeut bond. Leave in likewise erented i¢ sar eherife ar 
éeputy te serve came en undag.* 





Coppleiment's 2131 ef revies, filed by Leave sf court of 
april 4, 1930, alicges im substamer thet wader ime Lacks 411 for 
a deeree for diverce she, an duly 5, 192%, oBtaines such a teeres 
ageimect sim (Richesl Lack) im seid cireuis court om the ground of 
extrese and repented eruelty - the opurt reserving the questions ef 
property rights, ¢te., for futare d-termimation and ccere<3; thet 
eubsequently, on .¢cember 17, 1929, the <ourt entered a further cseree 
finding thet the portiecs owme? im Joint tenaney sertain rea) estate 
Hishland Pork, ‘llimeis, «hich «ce leproved by = frame rexiconoee 
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ami \ frame cottage in ihe fear, thet the proverty e<s encumbered 
ay a fivet sertrage of $5,900 and a secemd mortgnge ef $2,060, 
that the firas mortgage we past Cuc emd unpaid, that there vere 
“igo a mupber of unpeldd mechasies’ liews ce Lae proagerty whieh 


Raé bere gurchuced by the feint torsings oni ings of the ps - then, 





BRE that 22,805 aad teeomtly been exyouded by ma Lack im the paye 
mest of cerécin Licws smd texeeg? tht the court adjudged thet the 
preperty rightfully sheuld boseme yeotet in nae Lack, ausjeet te 
the mevtgages, elas, am tht Biehawl Lack ahegld «ichin five days 
eomvey i@ Bin all Bis right, title amd interest im the property; 
thet eimee the remditiem ef the ducrses complainant “hae discovered 
hes watlers of consequence amt materialiiy im said diverse SDUBEy 
perxticularly thst ‘nem Lack, aliss Ssleechsn, bed ai «li time0 opi 
etili g28 @ Rmebemis iluelu ‘slecchan, Living im Fiewen, ‘wstria, 
* * thich ae aeticrs complainest ¢i6 wot mow and could not ay 
receemable ciligence Have knoonm ge as te seke @ce thoreef iv said 
éiveree eause previews 19 amc 2% the time of tos eux img and the 
Broteancimg of anid cvercey* thos vouplaisams vires <ctwlly Learned 
ef these facts on or sbowt Pebrucry 28, 10S4, «4 «Bich dete Bis 
eeliciter received = Lutier freu the “@ericom “ensulate Someral at 
Vienua throuch the “tate Separciment 4b - seating tan, so@ieinmg wie 
Chereai} thet ecmpleiment le adviged thot sai¢ nee enitere comet itute 
® eemplete defenee to omen Leek! s aoie civeree grocecdingy, that the 
egurt vie without fariedictiong to enter sic d¢erees im her faver, 
em thea the seme could wet heve been ghixnimed exoapt epen her false 
enc frqudalemt testinemy =mi her cemecealsent of the trae factey that 
che degrer os to the preperty settlement sheuld be «cet acide e« 
Stenely mifair ant frowiulemt se to comglaimemiy; amd th & beth deerees, 
@eenuee af the diecerery of said mew matters, gught te be reviewed 
and reversed. 

Taare aré the further clicgstione thet the promieer, 












jagé _ xee% “SE - 





hee G0, 89 de vasgétom gett 2 8 





oF 





Bes Seay eer 


tan Seta hee Sdngci Se skeet & inde 
> getok aaa =e feasting iil Sah 
seat See, Peake Sack “pe 





| sagas Sete Sopsethe Pumew ade galt qoened ame emebt atedene We cl 


bu ae oat i shh a geet, BEY ads Tee pr te us : 
SageeS ants Hee ge geese, sah 2 













5 coy a , 
Soe ratonetas ne Perr 


- é th on ee Eee SS 
eke Ge & 


paeve? te me 8 anatase 


i a “wake at ae tupac "womnd 60 maed ot ie 





- 
a * a io gC ; 
: snore! ts » sted sa ; 
7 


ole 


awarded te anna Laek by oniéd deeree af Hecesber 19, 1929, “are eub- 
Jeet to certain mortgages omyable to ihe Glemeos ‘tate Sank ef Slencos, 
Tllineis, ims the smoumi ef $5,000, es a fires mortgage, and $1,000 as 
& second mortgage, amc that the interest ithereem ie pact due amd un- 
paid, and thet your orater feare thet said Slencee Bank «41l cause 
fereclesure proceedings te be started om ome or both of anid mertgageay* 
that amma Lack “is esllecting the rents end agprepricsing the preesedg 
to her gun ues and, your erater 48, iatormeé, ig met paying the interest 
St charges ihereem, anc your erater fears he will ouffer irreparable 
injury if fereclosere prace:dings be imetituted;" thet acié SLeneese 
Sesk bas indicated ite sillivumess te greamt exteselomg if the rents 

in the amoumts of $50 amd @35 ore paid te 4¢ fer the bene fit of tie 
parties; that the tenaste paying £55 are Geerge Shae and <ife axe 

the tenante paying 38 are X. HW. Bargerson end wife? am thot yeur 
erster “will suffer irreparable injury 4f netice is given te <«fand< 
emt, amma Leek, ef the <ppliestion fer az injumetion.* 

Then follews a prayer fer e temporary injunction, <itheus 
notice end elihewl temd, substantially as Erented by ihe ceurt ag 
fires abveve mentioned. md ct the end of the biLL is the falicu ing 
affigevit ef complainant, scern te on SPSL Sy LBBGs 

“Sieneel Lack, © “» 6m oath gaye thet he Bas heard 

the 2411 read and understand the combentba thereat; that 
substense ante festr te P Teay ores Pines cineoreneé oy 
thie <ffiant since the reméition @f ihe deerse in the feree 
aeine bili mentioned, teewit, aveuh the sime therein Suu bed g 


BH thst ihe auc eselé net Geeeibly be wade knoer or used 
S% thet time shen acid couse eas Beard ar the ceceree Peméicred.* 








it ferth¢sy appearye thet on the appliestion fer the injunctions 
without netice, the feligs inc seperate affidewit (referred te in 
She injunetiemal eréer as the “secampenying affigaevit®}, esorr te 
eH April 4, 1930, wes presented amd filed on april Sthe 
“Siehael Lack on aoth ¢eposes and geye thet * * 
he ig sévieed ix #6 anc #6 stetes the fact tea be 


that the defensant | Gk) keepe horeehf im hid ing 
and conseslment and thot service Gf the summente and 
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isjenetion fa ihe above — * Wii Be wery €itciewht «ac 
eimeet ispoecisie, 15% cmpininaat ¢ill be uetule prejudiced 
if the tajunmetion in ehde e.tiee Be Beh igewed ami served 
imeedciciely ac tac reni om Lhe farloge premises are de on 
the 628 ef tae asnth, aia sade ware, 206k has demandes ami ic 
trpine été coilect tue c:ni of the yoriews tememte fer the 
wenth of @pril, and has regres them $hs% che wWiiil veturn 
to @eiiget sume sa eos, Oprhd @, 1935. Said defendant 
hes slresdy eeulee ted she "pent fee geveral, mceten diak fect 
@MG Bea agorepetatsd aeae to bev ome ure om fe allewime the 
interest on the several mextgeges te became: im d<) aubi, Sant 
@Be Bae ne tangible valabie axecot the estate in comer ewer eye 
wad wili Ge Whable B@ bapst: restitution se skis oumphscimest if 
Khe GoGew gf ockhion is “gehereines ack her, to the irreparable 
injury of thas cwmpiaiment, ore thet aglese game 68 Led istely 
gu inewed tne Dapefite e112 be 1s rgedy Jost. 
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CGERLY BAF SeFVE game Bom Ars ner BQLiGLesre, AGEHIa Am Hee 
Waméa Gusrevar iwuso in gc fd senugte.* 
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S@ a¢é 47 the @plaiac t&-* the Ie$erlecutery ip fuvetional 
Seder in gueeiitas, lesued viltbsut ectiice te cefenmtast, ese impreri- 
dently entered ané maci be reverwrc. In seetiap | ef the * iajumetiens* 
£@6 (Gainka'e stat. 1999, Chepe £9, p. 2468) 44 4e@ previced: 


“Se 86UPie Gtge co wetet abel green? em injumetion 
witheut previews aotiece af the Sime om? Risee of tne 
&ppdientich BaVing Boos iver ta the defenéamta ta be 
affeeted thereby, or euch of them as ean convenientiy be 
BOTVE: » Widees 436 44:1. appear, from She 824. or affidavit 

secmmpany inc tbe 29S » tibet the tights of ¢he sempietuant 
wilh au wacaly projadiced if jhe injusetion te pet issued 


iwmmetiately os eiiuewi omeb net tee.” 
4% Bil be setice: imei the sain fact sileged for the 
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reviews am Pevergal of the diverce dcerse ebicine: by ann Legit, 
Ge s@1] au the eukeequent degree Sy «Rich ame Sewans the eoLe 
ewner of the preperty in queetion subject to @ertnia mortgugius 
ie thet she, prior te Ber marriage te cOmpiuiBahi, Gatiy GR AD 

eid times simee has Had, a huinbend pegec 2alusehaa Living iu Vienna. 
Sagtria, but thes cuzplaiacat eee sot woritively slleg? shies tw be 
&@, - ewly sliegimg tai about Fesrmary 24, 1943, hie seliciser 

vas eo informed on a letter recelver frees the “-meriesn -oucelete 
General st Viewea, taccagh the Gate ‘Department at “sehinetos.” 

im ether words euch “nes wentters* are alleged solely upon invarmeetion 
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fHIGAGO TITLE AMD TRUST cowrANY, 
® Jerperstion, 





see me Daperior | ears of 
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} ing Peeaiver, 
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THE GaBs STHERT WILLEING CORPORATION, > 
BT Ale, : 








Om Bppend ef FOGOL A Le 
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Opinion filed July 8, 1930. 


BR. dUTICR KERR delivered the ooimion ef the 
sourt, 

This is on interlocutory tppeal from an order entersd 
Kerch 15, 1836, *ppointing the “trews Hetioun. Bonk one Tract 
Coupeny, Feceiver ef certein resl estate in Yeok County, Illinois. 
Weigh order wae breed upen & verified petition filed on behals¢ 


of the complainsat, 


Frou euch order it uppecre thet the avker ef the trust 
deed und«r foreclosure did thereby pledge the rents, ete., and 
dic thereby consent in etse ef foreclosure that = yeesiver sey 
be Gppcdinted withovt reperd te selvency ox value of the security 
that petitioner should not be recuired to furnish bond for the 
mking OF granting ef such application; thet the “treus Metionsd 
Bonk #nd Trust Company wae appointed receiver for the oremises, 
with the ueusl powers; ond it see further ordered that the 
coaplainsnt being duly euelified wae exeused from filling ite 
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~ie 
eorplainsnt’s tond herein @s & conditien to the quslifyinge of 
e2id receiver; tet the “treus Eetione] Beck & Trust Cospony 
his qu*lified as trustee under the leve of the “tate of DLilncia, 
ana wee exoused froa furniehing & receiver's bend, 

On Hareh 25, 1930, Rudolph Lederer filed hie 
appearance and snewer, ond on the islloewing a4y 518 erosebil} 
and affidavit, and ween netics te “ll the partier, presented 
his motion to vaerte the appointzent «f the receiver and te 
@ischarge the receiver appointed under tis ordex of Sareh 15, 
1930, and fer the appeintment ef 4 receiver under his crotse 
bhil. 4n order was entered extending the receiverchia fer the 
benefit cf Lederer, «ni he filed 8 complainant's bone se re~ 
ouired by stetute, which wes approved, ‘fhe order ess entered 
without erejedice to cresa complsinant's motion to waeute the 
order eppointing the regeiver of Maren 15, 1950, ©t the same 
time, the court entered the felloxing orter: 

‘On motion of @olicitere fer comlcinent the 
erder? entered herein on serch 15, 1930, *opaintisg 
& Yecelver herein is smended by requiring thst tom 
pleinent file herein inetanter © complainsnt's bond 
dn weuel form in the cum of $500. fa the entry of 
which order the croes complainant “udelcoh Lederer 
objects.* 
emi thereafter, on Sarch 31, 1930, the envellent, Sudelph 
Lederer perfected thie appeel from the lnterlecutery order 
Spseinting the “treus Hetionsi Sank and “rust Coaocny 
receiver, by filing his eppeai bond. 

One of the errers aseigned by sopellant is thet the 
order of Berch 15, 1936 doee not require the compleinent, coissge 
Pitie & Trust compeny te file = bend reouired by the stotute. 
(Sehill's Hev. “ets. of Ill., Chen. 22, “ee. 58.) 

i$ the time the court entered the oraer of 
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Muroh 6, 1926, Smendiing the order ef Merch 15, 1934, 
recuiring the cemsleinent to file = bend of 2506, whick «se 
filed end eppreved, the court had juriediction of tha nortices 
snd the subject satter, it needs no eitstion ef sutherities 
tO gusthin ithe rule thet = gourt of aomeetent jurisdiction is 
emporered by the stitute to asdify, =mene or set side an 
erder @posinting & receiver. “¢ in this epae if the Gomrt 
rezch the comelution, ehick 1t did, ef the nesemeity thet the 
svapleinent file © tend required by law, the esurt seted end 
exercised the porer thet eleeys reste with the Chenceller 
te contre] the parties amd the vrececdings im & eee ponding 
before his. 
gt is urged that the order ef Yereh 15, i846, is 
voice and thet the smending eré«r ef Mursh 24, 1930 is of pe 
effect and Sean net remedy the errer. 
Tris sowet is of the onimien that the order ef 
#erch 12, 1930, @ppointing the receiver ie net « void erder, 
wat erreasous, aa¢ is eubject te eusa¢mcnt, “hich see éoge by 
the erder of Hreb 26, 1900. This sasetion #a* considered by 
the Appellete Court in the ose: of Jslenti v. geoltk, 284 113. 
apa. 4097, here, St page 410, the osigien states, im «ort: 
43¢ ace Srequentiy been held by this Seeeliste 
Seurt thet te entitle & coaclainant te the aenointaent 
ef & fegsiver, gpendente lite, Be must give the Send re~ 
quired by the etetute, unless the esurt ebheli be of the 
opinion Phot a reeciver ought te be aomointed witnoat 


the giving of «uch tené, emi, 1f ac, thet suse opinion 
eust effiiveus*tively sopest iz the ortar of soncintweent 








(Soteen v. Cuiney, 144 Ill. oon. S64, GO; lluar v. 
Peers $5 Til, apo. 1, 347); out inet on SS TRbmMens 


@ Peesiver, withcut gompl:ictnt giving & hend or 
eithont such opinion ef the csurt being S0 ef¢ hrmetively 
eapreszed, was errenvwat. (iyres v. UFEBSam “teanehip 
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Sond & lumber “o., La0 Ti. ae 1é7, 1433 
mh helps, 177 Ill. (on. OS, 97.) fut at 

es not follow, «© here ovntunhed by eouneel for 
Torwell «nd 2e found by the eccurt in the order poe in 
question, thet the sorointment ef the receiver wae veid. 
(Sothmen v. Lindetrog, 2271 Ili. avec. 862, 272.)* 






The cueetion da rsised an this aooee] that ne 
allegetion in the bil] er fining of the seurt thot the 
eremises eanetitutes secant esecourity, thot waste wee eoasitted 
er that the msker of the astes is insolvent, and taat withent 
euch averments the 2pocintwent of & receiver would not be 
justified, 

fhe defendent, The Sees “trect Building coerperetion, 
the oener of the ecuity ef redemption, wes cerves with notiee 
that apoliestion by the commlainont «ould be made te the court 
fer the Gop intaent of 2 receiver, anc is not objecting te the 
order entered by the court aeorinting = reeciver. 

it aonesre from the @liegetione of the verified &411 
of complaint thet in the ease of the Tiling of 3 bill in shenesry 
te foreciose euch «= trurt deed, & receiver eey be appointed by 
She court af the time af the filing of soon bili, eaF at @ 
time thereafter, with the utusl powere of repelvere in cheneery 
to teke imecdicte coscersion of end te epersic and lense 9048 
eremises and eraserty, to esllect the rente snd income thereiren, 
daring the pendency of ssid suit aud during the poried =s pre- 
vided ty the Statutes of Tliimeia for setisf<ctics er redexpt ion 
from suy sale or decree entered theresia acy be ade; nd & 
the right to sa apscintment of © receiver is witheat reget: te 
the sclvency or ineolvency of the 2ergon &t the time of sid 
@epliestien lisble fer the deut secured theraby one witnout regard 
te the then velue of the sertesged property ond vithowt regerc 29 
whether or not e244 sertgaged procerty #heli be 
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eecupied ec a homestead, which wae alee cet out in the veri-~ 
Zied petition presented to the court fer the soueintsent of 
& receiver, 

The bill of compleint sete forth that = defenlt kes 
socurred in the peyment of scerued interert in the sum of 
$14,429.75; that the trust decd serigned and pledged the 
rents end profite ae security fer the msyswent ef the indebted. 
neee and interest thercon, ond, is bee con Slrendy stated, the 
will shows G@efeult in the peywent of ceorued interest, which wae 
@ breach of the covenants of the truest deed. It is admitted 
by @ppeliant that exid trast desi securing the indebted- 
nees is a firet lien, 

The necessity for the sopoeintment of a receiver is 
spperent frem the 2liegatiens of the bill of semplzint, ond the 
order, “% omended, epneinting & reosiver le sf: irmed, 


CHOER APPIRRED, 


HOLOOM, 7. Jd. GHD YLLGOR, J. COHOQUE, 
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34044 wo) _ 
RUDGLPA ¥ISCHMAN, LOUIS 4fscinan/ <<") ) 
and HaRRY PISCHWAR, ) Z 

Defendants in | 


vs. / } 

j } 

CHARLES E, SCHARY, Ff } 
Plaintiff in Error. } 





MR. PRESIDING JUSTICS KaTCHET? 
BELIVERED THE OPT SIOB GF THE GOURT. 


By this writ of errer defencant in the trial court, 
Charles =, Scharf, seeks toe reverre on order entered by that ceurt 
denying hie mection te eet asife a Judstient by cenfersion entered sgsit at 
him on July 99, 21999, fer the sum ef $1R0 due unser the teres of a 
written lease, 

The lease between the parties provided by ite terme, in 
Substance, that it Yas contemplsted ty the leercre that the leased 
premises would be rewedelled and reeited thai the lenses hud been shown 
& sketch disclosing the exent dimencione of his office when resotelied: 
that the same was satiefactery to the leesec, umd thet the lessee agreed 
te permit the leesore, by their arerte, to enter uper the premises for 
the purpese of making the neesseary changes in recedelling as¢ waived 
enAyr and 211 ecleime far dsrages “ef vhatever kiné or nature beorese of 
euch resedellineg,* 

Tre sffidewit evers that ¢éfendant teld elaintiffe ke 
die net wieh to consent to this pravieton: thet the period wee Bie 
buelest months and that he seuld not afford to be interrupted in his 
work; that it waz eesential to nave the continued use ef gas anc el<e- 
tricity; that the weather wes tee ecld tse do without steam hest; that 


Plaintiffs recestediy assured 4efendant thet hie work esulda co an 


Bnmolested; that se temporary sartition weuld be erected in order te 


Secure privacy and freedom frem the shaster, debris and suet incidental 


to making the alteratione: that one of the slsintiffs assured defenisnt 


‘hat certain ctkher offices woulda be svaileble smd eouls be used fer tre 


‘(8r three days, «md thet these alteratians whieh would affset his reous 
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would net occupy more than two or three days at moat. 

The affidavit avers that defendant signed the leass upen 
these renréesentatione; that the adjeining oifices, Revever, Sere never 
given to defendant; that defendant was fereed out of his office fer were 
than two months, “hie furniture practically ruined,” instruments lost 
aid some ef them stelen; that en April 8, i929, 4 group of Sorkmen @ne= 
tered the premises, tere Jowm the walie and partitions, poured plaster, 
debris, dust and wrecking ssterial indiseriminately throughout the dife 
ferent rooms, and rendered it issceaible for Bin te de any "ork, to cone 
ult sith, exacine or preserite for nia patients; tas tac gas, eles- 


23 F, 


tricity, water, heat and telephone were cut eff; that during the peried 
& ae ms an <e 

from April Sth until Jame 17, 19%, it #ae impossible ta use the ofiice 
for the purposes for which it was leaged, that the furniture was des- 


b 
troyed and other damages were sustained. Defendant elaine daungea by 
way ef efiset fer refinishing tae furniture in the fun of $25, Yer 
Lettering #55, fer utility sem $15, snd Jer sess of patients and medical 
“practice $3,000, making 2 totai sum ¢i g5,095. 
Defendant maintains the right te set off these claim 
Per dasages sgeinet the emowkt o2 fen) Gia, unver section 47 


tiee aci, as mieided, See Lars of Illinsia, Béth General Aseesbly, 1932 


Pp. 530. 

in the recent ease of Fritz Aral ¥. Jarry Yasgie, Gen. 
Bo. 34136, not yet reported (opinion viled June 30, 1930), we held chat 
‘this section 47 of the Practice act wae aot applicable to elainta for une 
‘liquidated damages made by a lease= by way of seteoff te an agtien for 
“rent. We adhere tc that oginien. Moreover, it seene to ba weli settled 
fan this etate that a judgment by confession e111 bee be epened un fer 
"the purse se of permitting a plea of set-ofl is ce tiled or for ike pure 


“pose ef permitting a cress actien. Boss ve. Agifron, 4: 113. Ape G525 
ve 







Siete Bank ef Sanasftels 





Glsum, 169 111. App. B34; 


euffer, 201 i11. Apa. 132. 
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The court 414 aot err in denying defendant’s metien te 
aside the fudsment, and the order ia therefore affirmes, 
APY IPESD,. 





Gennor and KeGurely, JJ., eomeur. 
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EULOLPE FISCHMAS, LOUIS 
PILCHMAR anc HASSY Flaceuag, 
Defendants in orrer » 
COGHT OF CUTCAca, 
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fais ie am appead by defendomt from a Jucgmexs in ie 
eum of [180 entered oy confeesion against defendant uncer the 


terme snd provisions ef a written leases 
The facts in the ense are similar te those xhich appesr 
in Gen. Eo. 34044, fudelgh Tischman <t al. ¥. Charles %. oghert , 
in which an opinion ie this cay filed. 
For the fesmeRe ciated im thet spinien the order ef the 


trial court in thig case is alee affirmed. 
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PETERGOR CORE OIL RARUFACTUNING 
HPARY, a Corneration, 
anpellies, 


KR, JUSTICE BESUSELY DELIVERED THR OPIRIOGE GF THE COUNT. 


Plaintiff, claiming $11,685.08 due from defendant by 
feason of the alleged breach by defendant of ecnirscta te surchase 
dineeed cil, upon trisl by = jury had a verdiet of 2500. 1% agpeale 
from the fudgsent om the verdict. Defendant deer net aesian any 
orcseeerrors. 

There is virtually litile dienute as te the faete. 

The guseticn presented is whether the centracts for the sale one 
delivery of cil were cancelled by the plain:iff, in enick case 
there cculd be ne breesh by defendant. 

Three centracte vere aude fear the delivery of Linee<é 
eil te defendant, The first, dated karen 16, 1925, fas Fer 8,500 
gslicns at 21.03 per gaiien; the eegond eshtresc:, dated sareh 1¢, 
1928, wae for 8,000 gallons st $6.99 ser geiien; snd the inird 
eontract, duted April 10, 1925, fas for 16,000 gailone at sl a gsi- 
ion. SBefendant was to furnieh specitlesationes for shipmente in any 
subsequent month; in the ateenee of siilesing ssecitications defend- 
ant was te pay storage charges of ¢¢ per gailon per month “ae long 
as the Seller shbali be wiliing to carry same,* ‘Yha terme were cash 
in ten days from date ef each shinsent lees discount of thirty dey: 
trade accevisamess, The tuyer's failure te secept any akisment or 
te pay when duc geve plaintiff the option to refuse ts seke further 
‘deliveries. Shortly after theas centracte vere entered inte there 
Wat aA Garked decline in the warket prices ef sik at that defendant 


#ia4 met give delivery speciticeations fer seme time thereafter, In 
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January, February end April, 1926, there were deliveries ef § tank 
wagons ef eil. These were eaid fer in ecxah and in netes ehieh vere 
aceected by pisintifr, 

Owings te the fall in the garket price ef oil the nertiecs 
met ir eonference Aeril 12, 1826, to talk the motter ever, At thie 
eenfecrencs were Ex. BSastoan, aresidenit of the sisintifY ceeapany, kr. 
Precter, slatatirf'a Chiecage agent, Br. Petersen, aresident ef de- 
fendant compeny, and Mr, Sarquardt, defendant's offier saneger, A411 
of there men guye teatimony at the trial, It wus there sereed te 
pettle all sterags ¢harges acainst defendant by its saying 2500, which 
Wee in full pagment us te Hay 1, 1956. This was later confirmed by 
letter of sisintiff. Bastman testified that Paterecn tromise? te keep 
the eentracta in ferse and that defendant wowl4 pay the sterage aecruing 
under then: thst it wae the intention of elsiatiff te carry eu the ecne 
tracts: bet that defendant refuee? to give a Yinsancisl statement. 
Preeter teetified that the understanding was that the oil was ic be 4e- 


livered only on a ©. G, BD, busia snd that Zastmean msde the sta.onent 
that he esuld nei sake sny more duiiveries excesi on a &. Uo. DB, beeis 
an¢ that Peterson renliea¢ thst he would met take tee sil on thie baste; 
thet Petersen urnderetesd snd knew that he aculd sot get sny mare ceil 
excent cr ac. ©. BD. baeia. Earcuardt, testifying for devendant, said 
thet FKastmar stated thes would set Acliver unless the sil was delivered 
€. &. B.: thet Peterson enid Re would not tas: it except under the terns 
ef the contract. Peterssn alse teatified thet Xastman wanted a Financial 
Statement but was teld by Peterson that he would ne« give it and that 
@efendant wae ready te live up te and fulfili the eontraete. astman, 
OR croee-exzacination, vas sake«d these quegiione with referenes to the 
eonference: 


“Teen you decided you would nef seii them any more gaods unless 
they said the cash? 


&, Yes, sir, absolutely, we have that fright under the contract, 
it is stated in the cleuce of the enniract. 
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Q. Then you were not ready, willing aid ekle to daliver any more 
@il under theese cofitracte whless he e214 ike cash? 


Be Unlese he paid the cash snd comiinued tc pay aterege ae is 
speciiiesliy stated im our eontracts, and he di4 neither.* 


april 16, 1926, slaintiff wrote deFeniant saying, in sube 
etance, that they had requeaied from defendast a Fimanelal statcecnt 
whieh epnarently defendant wae reluctant te furnish aid requesting 
that defendant send 2a financial eteatement te their komo effiee in 
Eilvsukee and stating: “®e are, therefore, reluctant to extend you 
further eredit at thie time until we hawe your latest financial state. 
ment." Ee further letters were writtem after this time and ea financizl 
statement wae net sent. HKastman testified tmat theresftey he offered 
te deliver sil te defendant for cash; that the remeon why he Red de- 
eited noi te extend any more oredit ts defendant wae thet plieintirf’s 
eredit depsrtsent had stated that defendant ’*s Line ef credit eas Sar 
im excese of vhat it wae entitied te ana beesuse of defendant's une 
Willingness te furnies « financial statement and that Ke deaided net 
te sell it any more goods unless it said cash. 
it was sige in evidences ie: fefendant after ihe Letter 
eY April 16, 1956, asked plaimtifY fer the delivery ef a tamk of oil 
but ~a8 told 4i would be delivered only on a U. ¥. &, bagie, and 
thereupon defendant declined te taxe it 2m this busie. ssrgquardt 
Alee testified that he teld orecter, plaintiff's Chicaga manager, thet 
he needed anciher tank ef lineeed ii ter immediate ehipment, te 
which Preeter reclied that he eould net #hig exe@pt on a . o. 2B. 
beasia. There was elec sther corresnondeice tending to she® that 
Plaintiff had on April 16, 1986, exercised ite right to caneel ins 
contracts and would agree to deliver sil to detendant oniy “pen & oak 
basis und net under the terme stated in the eontracte, Whsecuently 
@efendant wrote that it underetesd by plaintiff's Letter ef April 14, 


1926, that the centraecta had been sanecelied oni denied that it geed 


any money to glaintilys,. 
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Frow these and other fete the jury esuld sroperiy find 
that plaintiff esnecelled ite cemtracts en April 16, 1826, an4 there- 
fere there was no breach by the defendant. 

lt is argued thst the ¢ourt erroneously ineutructed the 
gury thai if 1: believed that the letters under date ef April 15, 
1926, and Geteber 13, 1927, were writtm by glaintifY te defendant and 
Feeeives by defendant, suc: leticrs aigqunted to s renaniciation eF 
eunceliation of the contracts by gviaintiff. Under the evidence sub 
mitted tnese instructions rere preper. They may be enen te sriticioe 
in reating defendant's sage sclely upon tees@ iatters, but in view af 
the adeitied circumstances amd escecisliy the repeated refusal ef 
Plaintiff to continue deliveries of cil excest on & esnh basis, we are 
of the opinion thai the errcrs, {f any, im siving the instruction in 
tae form in shich it was given should net work u revereni. The 4efenee 
wae a question of fact and the Letters in commection eith the canver- 
gations of the parties shey slcost comalusively that slainiisf had 
Tefused te carry out the terms of the centracts, 

Gritisian ic sist made af the court‘a gailure te inatruet 
Specifically as is the measure sf daneges. TRe inaiructions ware oral 
and escunsel for sleintiff sissiy requested the court te *inetra tne 
gary specifically ae ic the msesure of dawages.* in 
vator & Grain Gs. v. Smiley, 184 fll. Amp. 381, i¢ was gala that, shere 


particse eonaent te the giving of eral instructions, aeither parts ean 





@erign se errer the failure sf the court te give enme inutrustion *hick 
Was not asked for. "Yo ae held would make srai inatruectione « tras 
for the esurt." 

fhe instructions were correet a9 far «3 they eens and 
we hel’ that althsugi they wers not complete, « revergal beeauass the 
trial Judges 414 net imatruct om every possible shaee of the ease ie 
met Justified, 

We aspreeiate ihe poiat thet to be ocuaslstent the jary 


.* have sllewed plaintiff nothing instead of $600, but, ae 
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defendant dees not complain of tiie by ofost-errora etd a2 subetantial 


justice seezs te have been dome, we are disposed te permit the jude« 


meni te stand, it is therefaere afrfirced, 
AVSLRBER, 


Betehett,>. ¢., and O'Connor, J., sameur, 
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Pisiniiff breught am <¢tion ef aszumpsit against the 
defendant te recover $4001.99, slsimed to be bulance due under 4 
written centract entered ints tetween plaintilY aid defendant fer the 
isthing and plastering of a ten-estery building loeated at 226 Seuth 
Wabach avenue, Ghicsge. The commen counts, including ab aecount 
atated, were filed, The defendant riled u pleu of generai issue ard 
netice of a eveeial defense. aftareards, on the trial before the 
eourt witheut a jury, the defendant was givel Leave te Tile asended 
pleas and notice oY speaial d4efenges, which Be ucetrdimgly aid. fhe 
court heard the evidence, found the issuee fer the pisintiif and Judge 
ment was entered in faver cf plaintiff agsinet defendant: far $4054.94, 
end defendani apseaie. 

fhe reesrd dieciaces that aecer a #Sitten agreaaent she 
tered inte tetween visintiff and defendant, plaintilf dic the Llathing 
ana plactering in tee buii¢cime known ag [os Ssuth VYabeeh avenues, 
Chieago, end after tie work vas done there was am secouniing between 
the parties shoving a balance due of some $8,000, 34,000 of Whica was 


paid by cheeke an¢ defendant gave gisintiif waat is @esignated as @ 


pat 


trade sceectance for fhe talaces, vie $4901.92. it is essesded by 
beth sarties, «2 if wae in the triad scurt, titai the trade sécep tunes 
was inosmplet>, not properly executiec ahd toerelere net binding. 
Geunsel for plsintiff sey in their brief that they ‘teak teis view ef 
the trade acceptance sad therefare brought suit, Piling the commen 


eounte, 36 above atatiead. 
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The evidence Puriner shows that sftier the contract for 
the latning and Plastering was mitered inte and the tuilding san« 
etructed, it was transferred to a cerporation kneen at the £26 oguth 
@abaew Building Corporation. On the triai the defense interpesed waa 
that «hen the amount Head been agreed upen beteeen the garties, plains 
tiff wae gaid in the fers of tye checks abeut F4,000 and the trade ace 
ceptance fer the balance of $4001.95 vam executed and delivered to the 
Plaintiff; that at that time it wuz underateead ‘nal tae trade aceee~ 
tance was to be subsitted t9 the bank to ase if it waa in sroper Term; 
that afterwards plaintiff's representative advised defardant that the 
trade aceentance was nct in satisfactary foru and demanded Judcment 
mnetes:; that the Building sorooration axeauted ite tee judsment netes 
and delivered them te plaintiiy in lieu of the trade acceotence and 
im payment ef the balance due, and that it wae agreed between aii the 
parties that the metes were eccested in full payment of Grosszan 's 
@Qbligstion under the contract, 

faree eliimerses testified fer the defendant that the tre 
fudgeent notes wade by the Building corporation rere delivered te 
Plaintiff's revresentative. Plaintiff's representative deniet thal he 


ever reoeived @ueh notes. Whether the two Hates “ere eo given is the 


oe 


eniy question in the ease. The court neard and sew the witnesses and 


¥ 


¥es4 the affidavits attached te the defendant's pleas, Mid upen sone 
sideration fsund in faver of the elaintiff's versiem end agtinet the 
defendsnt. Upon a carcTul coneideratien of the entire reeerd we taink 
we soul4 ret be warranted in disturbing the finting of the trial fudge 


on the eround that it wae agsinet the manifest weicht of tae evidence, 


ie 
The contention mede by plaintifi /that einge the hihi 


ef exeectione fails te shee a metion Ter a new trial or in orrest 6f 
fudgeent or exception texen to tne fudgment, there vee no question 
saved fer review axcept shether the Judguent is eapperted by tae 


tne trial having been befere the court without « jury, 
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e metien for a new trial ie uwiieeesaary, Mer would the motion in arrest 
ef judgment serve any surpese beanuse No auestion is mage by the de« 
fendant that the Judgment should Rave been arrested; and since the 
amendment ef See, SL af the Praetiart sei, 14 14 “unmheersaary te excest 


te the entry of the Judgrant. S62 E11. 604. 





As stated, the ease as presented in the trial court and 
in thie eourt invelvwe2t bet ene cuesiias ef fset - whether the 4efendant 


ha@ made and delivered twe oromissory netes fer the = 





SOL.GS enich wag 
admittediy due. The esurt having found in fawer of the glsintirs ¥e 
feel that we =culd aot, under the lew, be "warranted in disturbing the 
finding and Judewent, 

| - the Judgement of the Superior *esurt of Cenk county is 
affirmed, 
AFFLRBED. 


Ketehett, >. J., mid eeSurely, J., eames. 
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JOHN J. HOLAR, 
Agpellant » 





Ve APPEAL WROK SUPLPIOR 
JOSEPH 2. LINDQUIST, 
COMMOR LALTH UDIsEw 
COMPANY, a corporation, 
et ale» 


JET, COOK COUNTY, 
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Appelleegs 
Me JUSTICH GHIDLEY DELIVERED THE OPIHION OF THe GOUET, 


. This is an appeal from a decree of the Superior court, 
entered Leeeuber 14, 1929, dismissing for vont of equity complainant's 
second amended bill, which is in the nature of a bill to review the 
proceeccings and judgment in «» certorin mandeme cause, entitled 
ba x @le ag vs Commonwealth Sdéison Company et aie 
fhe deevee was entered after the general and especial demurrer of 
Joseph 2. “indguist te the bill had been sustained, and complainant 
had elected to stand by the bills The litigntion concerns the 
ownership of 250 shares of the stock of the Commegwealth Sédigon 
Cempany » \ 

On sugust 19, 1927, in the mandamus causes the superior 
court enterec a final order comuanding thet the Commonwealth -ddigon 
Company permit Lindquist te tranefer gix certificates (aggregating 
250 shares) to his name and issue to him new certifieates, and 
commanding that certain officers of the cempnny sign the new 

eertificates when iasued and thet a certain namri bank register 
and countersign them when presented for registration. To reverse 
the order John J. Nolan sued out « «rit of errer from the oupreme 


Court, but it wae transferred to this appellate court, amd on Jnnuary 
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7, 1929, thie court in effect affirmed the order (ferr ecasens stated 
| in ite opinion) although 1t remandec the enuse “with directions to 
enter a eintiar jucgment, though in different form, against defend- 
ante." (People, ex rel, Lindguiet y+ Coumpnveaith Sdinon Coa, 281 
Tlle Apps 76, 88+) Nolan's application to the Supreme Court for a 


writ ef certiorari wan dented, (251 I11. Appe pe xxxix.) Subsequently s 





on April [7% 1929, the Superior court complied with the mandate of the 
appeliate court, and on the anime day ‘elem filec his original bill in 
the present causes Lindquist’s desarrer therete wis suctoined,.as was 
a similor demurrer to Holon's first amended bille On November 2, 1929, 


Nolen filed hig second amended bill {new in question), the gist of 

















which te that said mandamus order was eoteinec by fraud snd perjury 
ané in pursuance of a conspiracy to defraud Nolan of the 250 shores of 
stock. The prayer of the biJ1 is that “seid mandamus eouse may be 
rehearl; that the judgaent order therein made be set azide and reversed, 
and thet restitution of the stuck eertificetes (or the procecda of the 
sale thereof if they have been sold} be tance to your eorexter? and that 
he be grented such further and general relief as the nature of his cause 
requires ané to equit. apperieing.® 

It appeare from this court's opinion (251 Ill. Apps %6_79) 
that inccuist alleged in his petition for menduamus thet on duly 30, 
1927, he had purchased for a voluable coneicer:tion frem Hrs. Josephine 
Nolan the 2850 shares of etockg thet the six certificates therefor had 
originsliy been issued to John J. Nolan (complainant herein); that 
Shereefter Nolan had wold the steek, and by endorsements on the 
| eertifientes had assigned them te Mree Folang thet thereafter Mrae 
Nelan heé astigned them te Lindquist and Sead appointed him ag her 
“attorney ‘0 transfer the steck to him on the books of the Commonvealth 


Edison Co.g thst on iuguct 11, 1927, Lincquist hed preeented the 
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certificates to the proper officers of thet company, hac demanded 

that the stock be transferred on its books nnd new certificates 

issued to himg anc thet aaid officers ned refused hia demands. It 
further appearg from the opinion (p. 80) that on August 17, 1927, 

the Commonwealth Fdison Yo. and its said officers had each filed 
separate pleas, alleging in substance that prior thereto Selan had 
served upon them a “stop transfer order,” directing them not te 
transfer any of the certificates until further directions from him, 

anc further alleging that Nolan, under date of August 5y% 1927, had 

aise filed with them hie affidavit, stating thet he was the owner 

of the stock and the oertifisateay that the name "John |. Nolan,” 
purporting to be Kis cignature on the reverse side of each certificate, 
was “net his signature 5" ami in each cxase was @ “forgery,” that he had 
never authorizec any person to affix his signature to the certificated, 
end thet he had never delivered any of them to any ome with the inten- 
tion of traneferring his title thereto. It further appears from the 
Spinion thet the mandamus cause was cowsenced on Auguet ll, 1927; that 
eriginally Nolan saz act made a party thereto} that om August 13, 1927, 
on Lindguist’s motion and by virtue of section 7 of the Handemia .tb, 
the Superior court wade Nolan ean additional perty defendant and eaueed 
a summons to be iscued, commending him to appear en August 13, 19273 
thet Nolan was served on Auguet L7thj that he did not enter amy appear~ 
anes om the return day, and on August 19th Lindquist asked thet his 
defeult be taken; that on the some day (August 19th) Nelan, by his 
attorney, entered a “limited appearance for the sole purpose of moving 
to giash the susmens and process therein and contesting the juria- 
diction of the court" over his personj that there wae « full henring 
im open court on Auguet 19, 102%) nt which, in support of Lindquist’ s 
petition, ¢vidence waa introduced “tending so extablish the authentieity 


ef Nolan's aignature to the esuignments to Mre. Nolan’; that Jolm's 


attorney was present ot the hearing and made no attempt to introduce 
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ary evicenee te the contrary? and thet no biZL of exeeptions, 
| Signed by the judge, was preserved ag to the profeedings at the 
hearing. And we esid in the epinion (y. 62): "It thus wuiviciently 
appears thet Neian preferred not te enter a EeRneral appearance and 
somteat the transfer of the ctosk, 2 prayed for, on the grewnd ef 
the elnimed forgery of hin signature se the assignments to Mra. 
Jorephine Folans and determined then co Pees Ais whele csse on the 
| Claimed want of jurisdiction of the cours ever his person.” 

Ta the bill im question in the present couse, after setting 
| ferth at length the petition end other fiecdings in the mandeme CHUBE» 


| Felan nlleges that Lindquist, Hrs. Nolan, two witnesses (who testified 


on the hearlng of said onuse ae to the genuineness of Nolan's 





















signatures on the certifieates), and Jacob J. Kern (the atiorney 
for Lindquist and Wre. Nolan) prior te the Filing of said mandamus 
petition, "conspired to fraudulently obtain tithe to the stock 
Gersifieates ani to deprive your orutor (Nolen) of the ownership 
thereof, and, in pursuance of said conegiracys, Hree Nolan falsely 
swernm to and filed a complaint in the Municipal court of “aida ga, 
cherging your orator with the crime of perjury 3" tant by virtue 
ef this complain: Nolan gus arrested wider a werrent on August 17» 
19273 that while in Custody of the police on thot day he was served 
with preeess in the mandamus cause; thet he remiined im such thuatedy 
for about three hours when we gave bail and wes released: that the 
eriminal esause ene set for hearing on the morning of Auguet iBth; 
that he then appeared in the Municipal court, but, no one appearing 
%@ prosecute him, seid eriminn. proceedings were diemisced for want 
of preseeution ard he wee Gincherged; and thet “seid oriminal pru- 
eeecings were instituted by Mrs. “olan in surmuenee of @ plan by 
the aferesaid conspirntors to so embarrngs your orator that he would 


have no time in which to prepare an anower and defense to said 


ui 


petition for mandamus.” The above allegation, that the persons 
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Named "gonspined to {reudulently obtain title" to the certificates, 
etes, is & mere conclusion. No facts whetever are stated tending to 
substantiate any euch fraudulent conspiracy. Ande as to the allegation 
of oXnined embarrasament to Nolan bec: use of not having time te 
prepare om anewer and defense to the mancamus petition, the some is 
contr«dieted by the record of the’ mandamus cause, whercin it is 
disclosed thet Solan elected not to make a defense therein upon the 
merites, and ceeided to rely wholly upon the eleimed lack of jurige 
dtetion of the court over his person. 

olan further alleges in the bill that, «. the time the 
MANGuMmS couse ves Commenced (August 11, 1927), “there waa alwo 
pencing in suid Superior court" Hroe Nolan's bill fer « divorcee 
egtimot himg that in that eause, just prior te August L’th, Mrs. 
“olan had moved for the issuance of » writ of Be exeat republica 
again»t him, and also for an order for hemporory alimony, ete., of 
which motions he received notice while in the custody of the police 
on Auguet L7thj thet on August loth Mrs. “olan "falsely testified” 
as to the amount of Nolan's weckly income, @t¢e§ that the Superior 
fourt, becuusce of her false testimony, iscued sndd writ of ne exent 
ageinst Nolan and fixed his bond to secure hig consinued appeara nee 
at the sum of $200,000; that he was unable to & ive s bond im such a 
large amount cud thie fact wae known to Mree Nolan ond her attorney, 
Kerng that, fecring thot he would ba arrested im suid ne exeat proceed+ 
ing, he “eworeted .imself” and did not persomelly appear in the Guperior 
court on August 18th, as he was directed to do by said mummons in the 
Mantenus cause; that, however, on the merning of Auguet l?th, with 
his knowledge and consent, hie attorney entered hig said Limited 
appearamee in the mandsmus cause for the purpose of quashing snid 
Simmons amd questioning the juriodiction of the court over his 
 «berseng that the mindame emse woo actuslly heard om suguat 19th, 
of which heering both he and his attorney had notices that his _ 
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attorney was present at anid hearing and representec himj that, 
after the court had decided that it had jurisciection over his person 
by virtue of said summons served upon him in the mandamus cause, his 
anid attorney “moved the court for leave to file his (Nolan's) general 
appearance and also to file a plea or anewer to said mandearnue petition," 
but that said motions were denied; and thet, thereby, the court “did 
not permit your orstor to interpose any defense whatesoever.* The 
above allegation that Nolen, by his attorney, at any time curing the 
hearing of scid mandamus cnuse, asked leave to file a general appeare 
| ance therein, and algo's plea or snawes $29 the petition, ins contra- 
| diotea oy the record of said writ of error couse a8 reviewed by this 
eourt (251 Ill. Appe 76, 31-2.) And the alleged foct, if it be a 


fact, that Nolan did not personally appear on the hesring of the 
















mandamus ceurse because of fear of being arrested en secount of his 
Claimed inability to give the ne exeat bond, is not here material, for 
the reason that in the mandamus cause, aa above stated, Nolen had 
deciged to wholly rest his defense upom “the claimec wont of juris- 
Giction of the court over his person.” | 

Nolan further slleges im the bill tht the procesdings in 
the mandamus cause were hed during the summer vaestion of the Superior 
court, when By the rules of thet court omly emergency matters could be 
Gisposed of, thst there wag no emergeney, and that the mandasus summons 
should have been mace returmable to the September term of the court, 
ete. This point was decided adversely to him by the decision in the 
Mandamus ceuce and sheuld not in the present action be revieveds 
Nolan further alleges in the bill that, after the ¢ cision 
of the Superior court im the mandomig cauce, he wus allowed ninety 


Gaya within which to file a bill of «ceptions 38 to the proceed ings 
had on the hearing; tht within apt time he, by his attorney, presented 


certain bill of exceptione to the judge, who “wrongfully refusec” to 
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sign the same3 and thet thereby it became “impossibie” for him 
"to secure, om appenl or writ of error, a review of the questions 
te which the matters appearing in acid bill of exceptions gave rise e” 
It will be presumed thet the judge had good and eufficient rencons 
for hie refusnl to sign the perticular bili of exceptions presented. 
If said bill correctly set forth the proceccings, and the judge 
acted erbitrarily and without cause in refusing to cign the same, 
Relan should then have taken proper stepses by mandemus, to compel 
geid judge to sien the esme. The bili, however, does not allege 
thet any guch steps were takene 

Nolan.further alleges in the bill thet, when Lindquist 
made the purehise of the 250 shares of stock from Mre. Nolans it 


was agreed between Lindquist and said nttorney Aern (-cting for 


Mrs. Nolan) that "Lindquist would not be obliged to pay for seid 


ehares * * unless and until a valid treanefer of the same wae made 
to him on the boeks of the Commonwealth ‘digon Soe, anc unless said 


Lindquist thereby became the sole and absolute owner of the some ;” 


that, therefore, when Lindguist in his petition for mandapma alleged 
thet he “hed purehseé said steek from Mrae Nolan for e valuable con- 
sidere tion,” etoss he made a "foise anc freudulent allegationg” and 
that Nolan dic not learn of such agreement heving been made “until in 
September, 1928," when said writ of error csuse woe pending in the 
appellate court. <ssuming these allegutions to be true, they efford 
mo basis for the granting of She relief «3 prayed for by Yolan in the 
present bili, especially in view of Nelan’s election not to make any 


defeuse upon the merits in the mendamis cause. Yurthermore, it 


eéertainly was good judgment on Lindsguist's part, before sactusily paying 


fer the atock, to make sure thet Mrs. Nolan's title thereto woe goode 


Nolan finslly alleges in the bili thet the six certificates 


for the stock were kept in the Nolan home in » safe, to which both he 


amd Mrs. Nolan had secess; thet about July 1, 1927, Hrs. Nolan 
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"extracted" the certificates from the safe, without Nolan's knowledge 
or consent anc without any endorsements by him thereons that about July 
10, 1927, Mre. Wolan “forged and counterfeited" Nolan's signatures» 

_ traneferring ssid certificates to her3 and thet subsequently upon the 
trial of the mandamus cause and “in the furtherance of gid conapiracy ,* 
Lindguisty Wreae Nolan and Kern “cenuged the witnesses, Taywond Cs 
Hildreth, Michael (. Sheehan and re. Molan te falesly testify that 
they sow your orstor sign and endorse anié certificates, when in truth 
and in feet your orator never did 80, and never suthorized any person 
to encorse them for him." . 

After reviewing the present bill, we are of the Opinion that 
the Superior court wos amply juctified by the law concerning billa of 
review, in dismissing the bill fer want of equity. It appears that, 
prior te the comzencement of the WANG AMUS CAUSE» Rolany by a "stop 
transfer order,” had directed the officers of the Commonvealth Gdison 
Co. net to transfer on ite hooks the said atoeck at Mre. Nolan's 
Girection to anyone, and ak the ressong (as diselesed in hia affidavit 
filed with said company on August 5, 1927) that he chen claimed that 
his endorsements on the certificates were forgeriess and that, after 
the commencement of the mandamus cause and after he had been made a 
Perty thereto and had been served with Summons, hey on August 19, L927, 
upon hie attorney's advice, elected net to make any defense upon the 
Merits st the hearing of the cause {although he then had knowledge of 
the claimed forgeries, and slthough he then was given full opportunity 
to presens euch defense), and decided to rest his defense solely upon 
the claimed want of juriediction of the court over his person. Thig 
| issue of jurisdiction was decided acwersely to kim by the Superior 
court, and subsequently (on writ of errer) by this appellate court 
and (on certiorari) vy the Supreme Court. lie now seeks by the present 


bill to rnise and have tried the iseue as to the Claimed forgeries, 






AN 


off 


asbelwent a'aales deroets be a 0tan ost sort podeasthises ‘ote ) *oatoeréaee® 
| near aioda dad peootodt abet “a adsonaaco bap ‘ite tuodsiv om 1s donne x0 
soortd inate ataalek “audistvsdancea oa begtok" natok ates «PERE Wa 

asd Gigs yidnospandis ded ape gted of aay oo PLL d429 bi aa gattesotonond 

i Seyoatiquies bias to agnexotie cut sits aa” ONS GUNeE 6S Are Td ati asta 20. Lobes 
a, hstontya 7 4 eeshens bev gif Seaweo” gran ames an£oR nat ytatwoantl 

Jedd vtiisod gloete® of maior soak bata magyar? «i Legefodt eT hLEE 
gaan? we iaspads aneducdtsasen Bi: shee sponte bite anie tot ste EUOY “wine world . 
ae Wie Healwoddve <oFoN BUR 4O8 Sid CHP AN “sod eT0 110% Sunt ab bits 

* whol to't monte eae bere 08 

gadts potmige eit BO eam tw afitid insasig odd githwe iver “goths 
*4 alfic gniezaoaga val any 4s sob tts aut ‘chase Row Puree vekaeuet i ond 


& 
ale 


gtedld saesuie Es eye dace Ta Dtbaw “9% bikd bs towhne th gt vrssven 
qasa" # vt atest eSHED ad a BEL aus bay be se alam stint old 08 aolag . 

853 19,5. da05 Ki LAAAGORUOS asis Fa atooi "0 mite nodserd 5 bast Ha alene rovanatd 

giualo® wath tn deese Shea ane waloos gee Fit? xe'taned ‘ae von +09 

giveyl vin ald at Seaetenth wa} ahQgne y aie net Eek as 4 HDX cae ct: nolgoextb 

duvid. Sastlale segs at fads (TSeL .o Saag. fe . Seat Si ee ash <7 beh? 


teste «iedd Ste qavinsgiel sxon astashiiense ad AG atnowoe robe abe 


eho qoed Dad wl gotle baa oaticy AS LAS acd So smomeoremads ond 
gi SBh ql. don gus. at 9 Ott enigmee setae bowser Bees bad nth ofarads Be kos 
aig soge egng yes ya ater of ak sadoele .euivan 2 Yonte dda we hid Rog 

+ ota kind ean ote gat sigaoste La} sama acd he sahara, one te agiiom 
yiiueevonge L£5% nevdg een masid at dauedsio brs. saettnyset pomese, add 
nog Viator eaua ted, ¢ ath teot ef GoblosS ins. s(eaasten soe daseotq. os 
Qik? srmexey mit tore davoe eae te moldetbeltag to, ¢how somlaso add 


gebunuse, os wel wait, oe yloaxe rhs Aohioah gue aotto shat ‘ii, 30. pueet 





Sse winlisgds alpd yet {sect to oie st} ASAPH PRAPED hess \ette9 | 
Somaoxy aie yt silnee wort 6 saa ial ad “ee (iuevoidaas ae) bate 
Se 
ssoitogzel bentage ods of ga ayoak weit bees eyed tia oalet oF re 









} 





«Qe 


vhich could Have been raised and tried origimally in the Superior 
Gourt im the mandamus cause. The iow does not allew him to ce 
this. ({2la e 2 9 S03 Llle 254, 259; rrigan ve County of 
Fe B62 ide 365 42-463 Lewis ve Topsice, S01 ide 3209 S293 
Glos We Miller, 273 ide 5619, 5223 Feople ve ‘uperior Court, 254 
ide 1B6, 1954) 

The decree appenled from should be «affirmed and it is 
Bo orderede 
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AT A TERM OF THE APPELLATE COURT, ft 
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Begun and heid at ottana, on Tuesday, the Sixth day of May, in, 
the year of our Lowa one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 

Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 7 
Hon. NORMAN L. JONES, Justice. yaa 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUN 22 {93Q the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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JOHN J. DRURY, 
Appellee 
Appeal from 
the Circuit Court 
of Kankakee County. 


Vs. 


HENRY C. DIEHL, 
et al, 


Appellants, 
























JONES: J 
Appellee, John J. Dmmry, filed a bill to the January, 


1929, term of court ageinst Henry C. Diehl, The First Netional 
_ Bank of Manhattan, Illinois, et al, to review, reverse, and set 
aside a decree entered at the January, 1928, term of said 
court, The bill is termed "A bill in the nature of a bill of 
review", The First National Bank of Manhattan demurred to it 
and the demurrer wes overruled. The bank elected not to vlead 
further and judgment pro confegeso was entered against it. 

The decree which is sought to be reviewed was entered in 
a suit brought by Henry C. Diehl to foreclose two trust deeds 
on certain lands in Kankakee County. One was given to secure 
the payment of a note for 44,000.00 and the other to secure the 
payment of a note for $1500,00. Both trust deeds were made to 
John A. Diehl by Williem M. Martin but were held and owned by 
Henry C. Diehl, complainant in the original proceeding. The bill 
in that suit alleged "that since the making of said two notes end 
trust deeds, abovementioned, the said William Martin made another 
trust deed, dated May 123, 1926, to Jemes T. Burns ag trustee, 
securing a note of $5,792, which is held by the First National 
‘Bank of Menhattan, Illinois; and also that since the making of 
the two notes and trust deeds first above mentioned, judgements 
have been rendered against the said William Martin in favor of 
the First Netional Bank of Braidwood, Illinois, John J. Drury, 
Louis Frazer, Manteno State & Savings Bank, and Citizens Stete 
Bank of Peotone; but that the said trust deed of James T. Burns 
and allot aaia judgements are subsequent in date and subject 


to the first lien of your orator for the two-notes and trust deeds, 
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above mentioned." 
4 Drury and The First National Bank of Manhattan were 
duly summoned, and the bank filed an answer, admitting the execu- 
_ tion of the two trust deeds held by Diehl, but demanded strict 
! préof of the amount due thereunder. The anewer further alleged 
that seid bank is advised that Drury snd the other defendants 
nemed have or claim some interest in and to said premises as 
judgment creditors or otherwise, but that all of such interests 
or claims, if any there be, are subsequent and subject to the 
rights of the benk in and to said premises under its deed of 
trust. The answer set up the note for 35,792 executed by Martin 


D 


to the bank, and also the deed of trust given to Burns to secure 

















it. It further alleged that default was made in the payment of 
interest; that the bank had elected, under the terms of the deed 
of trust, te declare the debt due, end it prayed for an accounting 
and a decree thet Martin pay the bank the amount due, end that 
gaid indebtedness be declared to be a lien on the oremises, subject 
only to the liens of the trust deeds held by Diehl. 
Drury suffered a default and a decree pro confesso 
to be entered against him. In the decree the court found that 
pit had jurisdiction of the parties to the suit end of the subject 
matter; that the trust deeds to Diehl are first liens; and that 
the lien ofthe trust deet to Burns is prior to the liens of all 
| judement creditors, and is subject only to the lien of the other 
two trust deeds. 
. The ground relied upon by Drury for the review and 
setting aside of the foreclosure decree is that he obtained a 
judgment against Martin on May 11, 1926, upon which execution 
Was issued the same day; that the trust deed to Burns was not 
made or recorded wmtil the next day, May 12, 1926; that the 
Eciawer of the First Nationsl Bank of Manhattan alleging that 
the lien of Drury's judgment is subsequent and subject to the 
lien of its trust deed was a fraud on the court and upon the rights 
of Drury. 


If the rights of junior encumbrancers are to be affect- 
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ed by the foreclosure of a senior mortgage, they are necessary 
parties to the proceeding. (Wehrheim v. Smith, 226 I11. 346.) 
But it is not necessary that the bill for foreclosure should set 
out the priorities between such defendants. That ig a matter 
With which the complainant holding a senior mortgage is not 
concerned. When a defendant, duly swamoned, in such a otoceeding 
claims a priority over the rights of other defendants, it devolves 
upon him to set up his rights by appropriate action and establish 
them by proof. (Kehm v. Mott, 187 Ill. 519.) 

A bill of review on the ground of fraud must chow 
that the complainant was prevented from interoosing in the ante- 
cedent suit a defense by fraud and without negligence or fault 
on hig part, and the burden is upon the complainant to establish 
the fraud by clear and satisfactory evidence. (Regner v. Hoover, 
318 Ill. 169; Kretschmar v. Raneebnes 230 Ill. 492; Crane Co, 
v. Parker, 304 id. 331.) 

It was within the power of Drury to present his case 
in the original suit, and to have his alleged rights adjudicated, 
But he failed to do it. and no exvlanation is made for such failure. 
The only claim of fraud alleged is that the First National Bank 
of Manhattan, a defendant, set up in its answer that the lien of 
its trust deed was prior to that of hip judemen’. He was oroperly 
in court, a party to the record, and bound to take notice of the 
pleadings. He was not lulled into any false sense of security 
by the answer, but on the contrary, it chellenged the priority 
now claimed by him, and if he desired to refute the bank's clain, 
it was encumbant upon him to act. We fail to perceive any fraudu- 


lent conduct practited by the bank. Drury's failure to vrotect 


his rights was his own action and he must suffer the consequences. 


(Fellers v. Rainey, 82 Ill. 114.) Where a party slumbérs upon 
his rights while he has an opportunity to assert them in a court 


of justice, he cannot seek redress in another forum. (Kretschmer 


ov. Ruprecht, supra.) 


Appellee insists that the record in the fore- 


4 closure proceeding contains no evidence to justify the finding 
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that the lien of the bank's trust deed is rior to thet of hig 
judgment. The sufficiency of the evidence to establish the facts 
as found in the foreclosure decree cannot be controverted in a 
bill in the nature of a bill of review. (Clark v. Waggoner, 283 
Ill. 199; Fellers v. Rainey, supra; Burgess v. Pope, 92 Ill. 255: 
Vyverberg v. Vyverberg, 310 Ill. 599.) A bill of review is in the 
nature of a writ of error, and is brought for error of law apparent 
on the face of the decree and for the ourpose of the review. 
Vyverberg v. Vyverberg, supra; Palenske v. Palenske, 281 Ill. 574; 
Repner v. Hoover; supra.) The question is now whether the facts 
found in the decree under review are in accordance with the 
evidence, but whether the court correctly applied the law to the 
facts found by it. If the findings of the court upon matters of 
fact are not supported by the evidence, the remecy is by appeal 
or writ of error, and not by a bill of review. (Vyver berg Vix 
Vyverberg, supra; Regner v. Hoover, supra.) 

There is no error apparent woon the face of the fore- 
closure decree and nothing in the bill of compleint i& this 
cause to show that any fraud was practiced unon Drury. The 
chancellor erred in overruling the demurrer of apvellant bank 
and in entering the decree it did. That decree is therefore 
reversed and the cause remanded with directions to sustain the 
demurrer and @ismiss the bill for want of equity. 

Reversed end remanded with directions. 
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STATE OF ILLINOIS, l 
SECONDED Is ety re I, JUSTUS IL. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 








rhe th llate Court 
Perth. Clerk of the Appellate Cour 
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ay and eld at Ottawa, on Tuesday, the Sixth day of May,: 


S hes 


ar of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. ¢€% 
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JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
JUN 11 1939 


ce & 


the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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REX SLATER AND LUCILLE 
BUSHONG , 


Appellants 
Appeal from the 
VS. Circuit Court of 
FEDERAL LIFE INSURANCE Knox County. 
COMPANY , 


°e@ ©© oe 0G O& 20 ©@ oe ce ce 


Appellee 


Jett, J. 

This is a suit instituted by Rex Slater and Lucille 
Bushong, avpellants, against Federal Life Insurance Company, 
apoellee, upon a policy of insurance issued by the appellee, 
dated Seotember 14, 1926, upon the life of Pauline Belle Slater, 
said policy extending for a period of twelve months from September 
14, 1926. 

The original declaration filed by the appellants con- 
sisted of one count. A demurrer was filed by appellee to the 
original declaration, which was sustained by the court. Appellants 
took leave to amend their declaration, and filed three additional 
counts; a dienes eed was filed by appellee to the third additional 
count; this demurrer was sustained, and it was amended and as 
amended a dumurrer was again sustained to it and appellants elect- 
ed to stand by the third amended count. 

The’ amended third additional count, to which a demurrer 
wag sustained, and by which county appellants elected to stand, 

avers in substence, the issuing of the policy of insurance and 

the delivery thereof to the insured, promising to pay to the 
beneficiaries Two Thousand Dollars in the event of the loss of the 
life of the insured, when the seme was sustained by the wrecking or 
digablement of any vehicle or car operated by any private carrier 

or private person, in which the insured was riding, or by being 
Recidently thrown therefrom, including persons riding in or driving 


automobiles or any other motor driven or horse drawn vehicle, in case 
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of the death of the insured; then setting out the nolicy in Meac 
verbay concluding with the averment that the insured sustained 
injuries and suffered through being thrown from the seat of an 
automobile in which the insured was then and there riding, and there=- 
by suffered injuries, external and internal, from which she died. 

The demurrer to the third additional count was both 
general and special, the second special cause being that the amended 
third count fesiled to aver accidental injuries, against which the 
vnolicy protected the insured, and the fourth special cause being 
that the count is double. 

The first additional county avers that the insured 
susteined injuries by the wrecking or disablement of an automobile 
in which the insured was then and there riding, from the result of 


which injuries she afterward died. The second additional county avers 
that the insured sustained injuries by being accidently thrown from 


said automobile and injured from the resuit of which injuries she 
afterwards died. | 

The plea of the general issue was filed to the first 
and second additional counts and a trial had upon the issues thereby 
formed. At the close of the testimony on the part of appellants the 
court instructed the jury to find for the defendant. The record as 
it stends, the single question raised by both the demurrer to the 
third additional count and the motion to direct a verdict, is whether 
or not under the terms of the policy declared upon, a recovery can 
be had by reason of death resulting from injuries from an accident 
wholly within an enclosed automobile, when the automobile is not 
injured, end when the insured was never in any sense out of the 
automobile. It is from this record that the aonvellants have vro- 
secuted this anpeal. 

The policy in cuestion was #ek what is known at the 
"Tribune Dollar Policy", issued by the appellee Company. The con- 


tingencies must naturally be very limited. It is a matter of 


common knowledge thet in all classes of insurance, and esnecially 


in life and accident insurance contracts a great variety of contin- 


gencies are insured against and the pvremiums adjusted according to 
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contingency covered by the contract. 


The deceased was riding in a closed automobile which 


ran over a bump or raised vlace in the road-way. The evidence es- 





tablishes the fact that the insured was thrown from the seat against 
the top of the automobile, no nart of her body having been thrown 
from the automobile; that she was never out of the car, or any 

part of her body owt of the car, from the time just preceding the 
injury until she arrived at her home over a mile away. 

‘ The contract of insurance provides that claim for loss 
of life would be paid if caused by the wrecking or disablement of 


an automobile, or if the insured should suffer death by being thrown 


i 
; 


therefrom. There was therefore, no issue to be submitted to the 






jury and nothing for the jury to decide. 

The only question therefore in the case, is whether 
or not, under the provisions of the policy, as above set forth, 
any liability accttsa to the appellants. The provision is cleer and 
unambigious. It provides for insurance or indemnity where death 
hae been sustained by the wrecking or disablement of a vehicle, 
or by being accidently thrown therefrom. It is conceded that the 
insured did not come to her death from either cause. The car was 
not wrecked or disabled, nor vss she accidently thrown therefrom. 
Her death resulted from another cause tiot covered by the vrovisions 
of the pilicy. We have investigsted the authorities relied upon 
by the appellants in this case. 

In view of what is disclosed by the record, and the 
law as we understand it, arising out of the facts, there can be 


no recovery ond the judgment of the Cirenit Court of Knox County 


will be affirmed. 
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irmed. 
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do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
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in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the Sixth day of May, in f 


the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 


Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. 7 
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BE IT REMEMBERED, that afterwards, to-wit: On 


Peek af the opinion of the Court was filed in the 
JUS 11 \93! P 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





8182 Agenda 29 
The People of the State 
of Illinois, 

Deft. in error, 

Error to the County Court of 
8182 VS. 
Lee County. 

Michael Gleason, 


Plt?,. in error, 
February Term, 1950. 


Jett, J. 

Michael Gleason, plaintiff in error, was convicted in the 
county court of Lee County, for operating a dance hall without 
having a permit from the county board of said county, and was 
sentenced to pay a fine of $100.00, and costs of prosecution, and 
to stand committed until the fine and costs were paid. Plaintiff 
in error sued out a writ of error to have ‘tthe record reviewed. 

It appears that on Mey Sethi 1929, plaintiff in error 
and others, obtained articles of incorporation from the Secretary 
of State for the Van Petten Community Social and mx Entertainment 
Club. The object of the corporation was for social and amusement 
pubposes and was organized as a corporation, not for peowalary 

profit. It appears that the charter was granted issued by the 
Secretary of State, and forwarded to the attorney who did the 

‘ legal work to incorporate the xHE corporation. 

The statute provides that when a charter for such a cor- 
f poration has been issued, it shall be recorded in the df fice of 
the Recorder of Deeds in the county where its principal business 
is conducted. The rule is that the corporation is not authorized 
to transact the business for which it was organized until the 
sharter hes been recorded in the office of the recorder, It 1s 
not claimed that the charter, at the time of the filing of the 
information in this cause, had been entered of record, as provided 


by the statute. Plaintiff in error and his assistants proceeded, 
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however, to give a dance, a membership fee was charged, and 
plaintiff in error assisted in selling membership cards. 

The sheriff of Lee County and two deputies were present, 
and after having observed the character of business, in which 
the plaintiff in error was engaged, asked him if he had a 
license? Plaintiff in error replied that he did not have, but 
that he had a charter which did away with the necessaty of a 
license. 

It is the contention of the plaintiff in error that the 
dance was Bigen by the corporation. It is argued by him that 
the incorporation of the organization was completed on June 9th, 
1929, at the time the entertainment at the pavillinn in question, 
was held. This contention cannot be sustained. 

Corporations, not for pecuniary profit, are not duis organ- 
ized and authorized to do business, until after its charter haw 
been recorded in the office of the recorder, where its principal 
business is conducted. Revised Statutes, Chapter 32, Sec. 30, 
Smith-Hurd's 1929, page 751; People v. Mackey, 255 Ill. 144. 

The contention, therefore of the plaintiff in error, that the 
dance was given by the corporation and not by him, cannot be sus- 
tained. The corporation had no authority to give the dance. The 
evidence shows conclusively that the plaintiff in error was en- 
gaged in operating a dance hall without any permit from the County 
Board of Lee County. 


The judgment of the County Court of Lee County is therefore 


+ =) 2 = ee 


affirmed. 
Judgment affirmed. 
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Begun and held at Ottawa, on Tuesday, the Sixth day of May, 


the a a our Lord one thousand nine hundred and thirty, 





within And for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 

JN 4 192 

JUN 11 1330 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





General No. 8200 Acenda 41 


WALTER TUCKER, 
Appellee 
VS. 


Aopeal from the 
HALL MOTOR COMPANY, a 


26 80 80 c@ ce 30 ghyeo oo 0¢ 


Corporation, Gircuit Court of 
Apncellant Winnebsgo County. 
February Term, 1930. 
Jett, J. 


This is an appeal by Hall Motor Company, a 
cornoration, aopellant, hereinafter referred to as the defendant, 
from a judgment rendered against it for $215.00 in favor of 
Walter Tucker, appellee, hereinafter called plaintiff, growing 
out of a contract entered into on June 11, 1926, in which the 
plaintiff traded in his second hend P¢dd cer to the defendant 
at an agreed orice of $215.00, as vart payment for the ourchase 

; of a new Ford car. 

c The amended declaration averred thet the ovlaintiff 
bareained on June 11, 1926, to buy ea new Ford sedan from the de- 
fendant which defendant fraudulently and felsely warranted to be 
new and unused where as the sedan was actually a used automobile 
worth much less than a new car; that defendant fraudulently ond 
, falsely represented to plaintiff that the car was in first class 
mechanbel condition and that the woholstering was in first cless 
condition, where in truth, said car was a used car and the re- 
presentations that it was new and that it was in first class 
mechanical condition, and that the upholstering was in first 
class condition were false and untrue, and known to be false and 
untrue by the defendant; that the car in fact had a great grind- 
ing noise in the back-end, had a knock in the engine and there was 
a merk on the radiator shell made by the rubbing action of the 
radiator hood; that vlaintiff would not have bought the car but 


for the representations aforesaid end believed the same to be 
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true and thereon purchased said car and turned in the viaintiff's 


‘own Ford sedan at an agreed orice of $315.00; that the automobile 


purchased by the plaintiff became greatly aimithea in value and 
that the next day after the sale the pleintiff notified the defend- 


ant and offered to return the car in as good condition as it was 


‘at the time of the sale, and that the defendent then promised to 


fix said car to tun'in first class shane, and although the car was 
returned to the defendant six or seven times, it did not fix the 
same and at all times the car had a knock in the engine and a grinding 
noise in the rear axel housings and the upholstering was torn from 
the door and sollied, end a mark was on the radiator shell, and that 
one week after buying the car the plaintiff returned the same to 
the defendant and demanded the return of the used car which the 
piaintiff had delivered to the defendant, and thet the defendant 
refused to return said used car to the vlaintiff. 

The principal issue is whether the car was in fact 
@ used car or a new car end whether the representations constituted 
fraud. It will be observed that the declaration charges that oleintiff 
purchased a new Ford sedan from the defendant. The record discloses 
that the plaintiff gave an order for the car which states that the 
ear was to be a new one. The evidence shows that the vlaintiff 
took the car away and in a few days thereafter returned it counlain= 
ing of a knock in the engine and of other defects. The agents of 
the defendant examined the car,admitted the noise and endeavored 
to fix it. The efforts were unsuccessful in the “ain aaa the car 
was frequently returned to the defendant on account of the trouble 
and finally plaintiff left it at the defendant's olace of business 


and demanded a return of his money. The plaintiff claimed that in 


bought it and that it showed wear at various places and that the 
cushions were soiled. 

The jury heard the evidence and found in favor of the 
pisintiff on the question of fact involved. 


The rule is well established that the Court will not 
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ye 


set aside a verdict of a jury unless it is sanifestly egeinst the 
weight of the evidence. .We have examined the evidence. The 
finding of the jury is not against the manifest weight of the 
testimony. 
| The chief complaint arises out of the instructions 

given and modified by the Court. The Court in effect fold the jyry 
that the defendant being a dealer in new cars and having sold the car 
in question to the plaintiff was bound to know that it was a new car 
and that his representations in that regard were true. It is in- 
sisted by the defendant that the instruction of the court in that 
regard was error for the reason that it omits the element of 
scienter. We are of the opinion that the ruling of the Court in 
this respect wag correct end that in a cause of this character’ 
where representations are made of substantial matters it was the duty 
of the seller to know that his statement was true or false and where 
representations relate to facts which must be supposed to be within 
the knowledge of the seller, proof of their falsity is a sufficient 
showing of his keowledge thet they were false. ; 

It is well settled that it is immaterial whether a 
party misrepresenting a material fact knows it to be false, or 
makes the assertion of a fact without knowing it to be true. The 
affirmation of what one does not know to be true is unjustifiable, 
and if another act upon it, he who induced the action must suffer. 
So it has been held that, where the representations relate to 
facts which must be suvposed to be within the knowledge of the 
defendant, proof of their falsity is sufficient showing of his 
knowledge that they were false. HKowe vs. Phillips, 214 Ill. App. 
582-595. 

In view of the facts as disclosed by the record and 
of the rule as we understand it arising out of the fects we de@line 
to interfere with the verdict of the jury and the judgment of the 


Circuit Court of Winnebago County is affirmed. 


' Judgment affirmed. 


oii tantoes vivastiner gf ot palm -yart « &o gotbrav s oblas toa 

oie .sonshivs est heninsxs over a¥. Jacnobs ive ont to tigtew 

sid to tistex Saye teem edi tanisas ton eat ens eri bo ast cee 

pee: 


j 


yt sde Slot goatts or grrcd act ited edt vd bet} ibom dire av ta: 


“ae et fee re Biter: af” DSN. eee Ske Lee we es fa sag cy Pe Nee ee ‘ ee 1 
ga0 so* blos goived Bos aise wen ot ustseb so gnisd taebre Ssteh oct act 


fteiste ect ot sotteerp ab 


eroltstnssetceay etd tedd baa 


i 
3 
bay, 
a 
be 
4 
Dawes 
re 
4 
Th 
ub 
# 
1e) 
<4 
om 
4 
ut 
ag 
S 
2 
rs 
ef 
oe 
BS 
oy 
eo 


i tecdd bE geyco add to aoftorctent edt-tedt tas. bre teb ads Wo bsdala 


& 
3 
ip 


\¥ ' “to dremetea ant ating tf dadt moasss edt cot torte gaw brsuet 


. tedmaing 


a 
2 


P ps get SL were rs ee of de J ra ~~ * ae f 3, WW, 
‘ Tht dorcd acit yo metlow oft - tsdt mofatac sit to ats 


‘tetosvsio aid? to garvso ws at tact bua tosrnoo Bem toeqaet aidt 





“ 


ve To shen ore acolénteess ef gysodw 





4 aidsviw et ot Banccare ed tan doldw atost ot atalex enotéetmeaetaqet 

! drefeittra s ef yitelst ait te subelwood odd 
i - 
v : bs eos. = » : r . ; >: HEN of 

| .setat evew yeds tsdt egbelword eid Io aniwods 


tO .Salst od et Ff evens tost Isivateas s antioesstostein ytos¢ 


aft ares sd ov ft actwordt ¢trectiw gost s to nottreras edt aexften 


Veftdeititavtar et eutt esd od wood tom asob eno tedw %o soltantt tis: 
¢ 


(tf mony tos oa heere be bas 


» 
~ 


ch} stator anoitstaezerass od? exede .tadt bred aesd esr $F ob” 


| ‘eae to eubelwoeadt add oidtiy ad ‘at bsconane ad dean dofiy ceca 


ba Se 





eid to uintveds toetokttrve al vtielst rfeftd to Yoong tanbas teh 


n ,ac¢a SIT B25 wack lict Vey awoh  .oatst omen vent # tadt epbelnonat 


\ 
' | . eis " aea-sea ” 


{ St ] ¥, é ny 


Bas broost edt vd beenloeth as gtost sit to wetv be 





enilosh ew atoct edt te tuo safeties tt bastare baw SW 28 9 int ond to 
osdit to tremsbyut edt bas yout edt to tothiee edt agin etstratnt ot 


bom bits ‘al vebenxro opedoantt | to feurhees tisortd 
hs yeahs DeLee er i ‘f 


bert it ts tremabut a 





STATE OF ILLINOIS, | 

SECOND DISTRICT a I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(587613M—1-27) 





/ AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the Sixth day of May, in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. = FOR la i ot 
> ws ok yw 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
1930 the opinion of the Court was filed in the 
JUN Li Ws 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





} 
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/ ee 
8096 3 
PEOPLE OF THE STATE OF ILLINOIS, : 
Deféndant in Error, : 
: Error to 
Vs. : Circuit Court 
: of Whiteside County. 
GUY JONHS , : 
Se PiaintittT ‘im Error, : 
< This is a orosecution by indictment charging violations 


of the Brohibition Act. The defendant was found guilty under the 
first and third counts. The first county charged unlawful oossession 
and the third count cherged unlawful selling. Defendant was sen- 
tenced to the county jail of Whiteside county for a term of six 
months under the first county and to pay a fine of $800 under the 
third count. From that judgment this writ of error is prosecuted. 
Before the jury was impanelled, defendant filed his 
petition to impound all of the articles obtained by the sheriff 
under a search warrant issued by a justice of the peace. The 
affidavit for the search warrant alleged thet the affiant has 
just and reasonable grounds to believe and does believe that 
intoxicating liquor containing more than one-half of one per cent 
of alcohol by volume is now unlawfully * * * * *oossesséd, and 
kept for sale, for téverage purposes within prohibition territory, 
in violetion of the Illinois Prohibition Act, without first heving 


obtained a permit therefor from the Attorney General of the State 


; ; : ! Sed 

. of Illinois. The reason stated for affiant's belief is thet 

¢ 

; affiant, on the 33rd day of March A.D. 1929, personally purchased 
4 


-intoxicating liquor containing more than one-half & one per cent 
of alcohol by volume for beverage ourposes of the premises 
occupied by the defendant and described in the complaint. 
Defendant contends that his petition to impound all 
property teken by the sheriff under the warrant should have been 
erented, because the allegation concerning the lack of a permit 
fers the Attorney-General is not a statement of fact, but a con- 
clusion. The allegation was unnecessary. The Illinois, Pro- 


hibition Act prohibits the sale of intoxicating liquor for beverage 





_ purposes without exception or reservation. An allegation that 


- 


7 _— 
‘fa 


7 > 
P 7 


eLOUIEIT LO ATATE BHT LO BESO ce 


,Tortn at dasbosteG  . : at 


ee ee ed 


+7) 


BY 
yertrod = ised cs ; : 
Caml UR 
,TOTTe oi tritmisld 
enoitsfoivy gninisdo tremsoibst yd aoitwosactc s ai aid? 
7 S é e. a = at % ia ort « sof ha - eek a 
_ ect tebsr yvilicsa Bbovot asw tushneteb edt .toA motsididor® edd To- 


é cs 


motegesaco Ivtwainan begrstio ¢xiovo0o tarit axkt ance bhbridd bos sett 
-nes usw tnsbas tet eitffes Iriwslos bDegisdo tavoo hridd add bre. 

xia to must s tot yiouco sbigstic’ to Iist yiaues edd of boomed 

add tabi iil to eait es ysq od bas yineos tarit act rebar eddmom 

to tiuw aids trerghut tedd mort .daroo bruidt 


boflenecst agw yiurp edt eroted 
viet 


fie 


eid Selflt.taahae teb 
istdo gelottze edt to [Is bavoamt of mottit 
eit .s0seq sdt to soitanrt as yd Reset tastxsw dowsee s tebarr 
asd tusiits el¢ tsdd Sosesfis tasirsy dorese edt Tot tivebitte 
3ifsd aa0b bas svettied ay sbrryrors eidancases bas tani 
to: tfed-sro osedd stom nainistnoo tonpil gritsd txotm: er: 
wor oi entrfow vd Lotfcols 
te niddiw seacqine sgstevas tot .efse tot tgs 
,toA softtvididowd atoniili edv to mottsloiv: 
totetsdt tlereq s benist 
satonil a 
‘+ yitsnosteq ,CSCi .€.4 dors to ysb brt& edd mo tos it 


© 


req eno i tisi-eno satt stom antnistaoo toupil aitino sco 


end at betivoseb bre tnebas teh oft vo be ton 


. 


a y Ifs bevogmt of aottitec aid todd ebnetaoo taebmastel 


nsec ova bluoda taerrsew odd tebay Tiftcede edt yd 9s 


“meron & tye! 
, 


a Ord, wtonELet “90 ceesnenoeany aa 





wage 


that intoxicating lioquor, was sold for beveraze purposes need not 


a 


aver that such sale was without a vermit from the Attorney-General. 
(People v. MeClary, 240 Ill. Aop. 261.) 

It is also urged that the affidavit is insufficient 
in that it does not charge the intoxicating licuor was fit for 
beverege purposes. The term "Intoxicating liquor" signifies that 
it is potable or fit for beverage purposes. (People v. Cioppi, 

322 Ill. 353.) An information under Section.3 of the Illinois 
Prohibition Act, charging the unlawful vossession and sale of 
intoxicating licuor, need not specify the kind of liguor sold or 
allege that it was fit for use as a beverage. The statute has 
defined the term "intoxicating liquor" and the defendant so 

charged is sufficiently informed of the nature of the charge. 
(People v. San Filippo, 243 Ill. App. 146; Peovle v. Olive, supra; 
People v. Alfano, 322 Ill. 384.) An affidavit for a search warrant 
is not the basis of a criminal vrosecution. (People v. Daugherty, 


324 Ill. 160; People v. Holton, 326 id. 481.) Technicalities 


| 
: 
; 
j 


not requtred in en indictment are certainly not necessery ina 















complaint for a search warrant. (People v. Zalapi, 321.111. 484 
(492). 

Two bottles of liquor were admitted in evidence, 
identified as People's Exhibits "830" and "22". <A chemist 
testified that they contained 100% alcohol by volume at the 
time of their analysis. Defendant insists that the record fails 
to show that they were kept inviolate from the time they were 
purchased until they were analyzed, and were therefore not ad- 
Migsible in evidence. However the facts may be as to the pre- 
servation of the liquor in the two bottles mentioned, the record 
discloses that there were found on appellant's premises 19 gallon 
@ans of alcohol, 3 full 10 gallon kegs of whiskey, 2 partly full 
| 5 gallon kegs of whiskey, 14 bottles of cordial, and 9 cases of 
bottled beer, besides oth*r intoxicating liquors, cases of bottles, 
a quantity of corks, and other eteriel and implements incident 
to the b usiness of dealing in intoxicating liquor. The witness 


purchased the two bottles of licuor testified that when he 
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took them home, he drank from each of them and that they each 
contained intoxicating liquor. He also testified that he pur- 
chased intoxicating liquor from the defendant on two other 
occasions and another witness testified to two similar purchases. 
Even if it be conceded that the two exhibits were not properly 
preserved after the witness drank from them and were improperly 
admitted in evidence, yet in view of the other conclusive evi- 
dence of defendant's guilt, it is apparent that if the exhibits | 
were excluded, no different result might be expected. The error, 
if any, would not justify a reversal. (People v. Weir, 295 Ill. 
268). What we have said also applies to the admission in evidence 
of bottels with labels pasted over the corks, The matterwritten 
upon the labels was otherwise proved by competent evidence. 

The admission of evidence showing sales on detes not charg- 
ed in the indictment was not error. The time of the commission 
of the offense was not of its essence and it was not necessary 
to prove it as laid. It was sufficient to lay the offense on any 
day within the statutory limits and to prove it on that day 
or any other day within the limitation period. When proof of 
other offenses tends to prove the charge in the indictment, | 
such proof is admissible. 

(People v. Olive, supra.) 

The Court unduly limited the cross examination of a paid 
investigator. Considerable latitude should be allowed in such 
cases, (People v. Franklin, 257 Ill. App. 7), but in this case 
it is obvious that the defendant suffered no injustice by the 
court's rulings. 

We have examined all of the instructions tendered and are 
of the opinion that no reversible error was committed by the trial 
court and that substantial justice was done. 


The judgment is affirmed. 
Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 

- I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
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Charles Moore, 
appellee, 
Appeal from the Circuit Court 
VS. 
; of Woodford County. 
George Barrett, 


appellant, 


JONES, J: 

This is a suit in assumpsit by Charles Moore, against 
George Barrett, for services and expenses incurred by Moore in 
connection with such services. The declaration consisted of the 
common count, The bill of particulars stated that the services 
were rendered from December 3, 192%, to April 11, 1928, in assist- 
ing Barrett and his attormeys and agents in preparing for the 
trial of the case of George Barrett, et al v. Fred Barrett, et al, 


in the circuit court of Woodford County, - - 18 weeks at $50.00 


' a week; and $180 for expenses, making a total of $1080, with a 


credit for payments of $65.00, leaving a balance due of $1015. 
The general issue was filed and the jury returned a verdict for 
$621 in favor of Moore. Judgment was entered on the verdict for 
#621 and this appeal is prosecuted. 

The litigation referred to in the bill of particulars was 
a suit to contest the will of Robert Barrett, deceased, father 
of the defendant. George Barrett, the defendant in this case, was 
the contestant tn that case. The trial of the will contest ter- 
minated adversely to the contestant. 

On the trial of th: instant case, Moore testified to con- 
versations with Barrett, tending to show that he was employed by 
Barrett to interview witnesses and make investigations in con- 
nection with the will contest. The conversations and the a@i- 
ployment were denied by defendant. Moore further testified 
that in pursuance of his employment, he interviewed a large 


number of prospective witnesses, the names of some of whom 
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were suggested by the defendant for that purpose. Hight 
Witnesses testified to such interviews. Plaintiff also testi- 
fied that defendant, by his son, Eugene Barrett, paid him 
various sums of money on account. Defendant and his son both 
denied such payments. A number of witnesses testified that the 
reputation of plaintiff for truth and veracity is bad. A larger 
number of witnesses testified that his reputation for truth and 
‘veracity is good. 

Whether there was such an emplayment, and if so, what 
the compensation was to be, were questions of fact for the jury. 
The evidence was close and the jury could have decided either way. 
If no prejudicial error appears in the record, then the judgment 
should be affirmed. | 

Defendant contends that the trial court committed error in 
allowing J. H. Laws to testify to a conversation he had with Moore, 


in which the witness gave the entire conversation, It is further 


contended that the court permitted Moore to detail his conversations 


with various witnesses interviewed by him. Considerable AUtituae 
was allowed the witnesses in these particulars, but we cannot see 
how defendant was injuriously effected thereb). It was material 
to the issues to determine whether or not plaintiff had performed 
the services, which he claimed he was employed to perform. Proof | 
of his interviews with witnesses in the will contest was competent 
and corroborative. In order to make such proof, it was important 
to call witnesses who had been interviewed and to ascertain if 

the interviews related to the subject matter of the controversy. 
The record discloses that the trial court endeavored to limit the 
examination of these witnesses.as much as possible under the cir- 
cumstances. Perhaps gid statements could have bem eliminated, 
but considering the record as it stands, we fail to find any- 
thing in the evidence which tended to prejudice or bias. the jury 


against the defendant. The same comment may be made concerning 


Plaintiff's conversations with detective Wyss. 
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The Sheriff of Woodford County was allowed to testify 
as to the reasonable and customary cherge in that locality for 
services and expenses of investigators. His knowledge was gained 
in connection with prosecutions under the Prohibition Act. The 
evidence was not incompetent and itw value was a matter for the 
jury. 

The pleadings in this case did not limit the plaintiff to 
proof of an express contract. When a plaintiff does not declare 
upon an express contract, but upon the common counts, if the de- 
fendant denies the making of the express contract, plaintiff is 
not confined to proof of an express contract for a recovery, but 
may recover upon a quantum meruit, or upon any other grounds which 
he can establish; and any evidence which would be compedant to 
establish his cause of action, in the absence of an express con- 
tract, is competent. This court so held in Humphreys v. Orrey, 
220 Ill. App. 525. Evidence under a quantum meruit was proper 
and there Was no error in permitting plaintiff to testify to the 
amounts expended for room rent, meals and bus fare. 

Plaintiff testified to certain payments on account neeateee 
by him from defendant's son, Zugene. This testimony was denied by 
Eugene and plaintiff was cross examined on the subject. The weight 
of the testimony was a question for the jury to decide. Plaintiff's 
Exhibit "1" was properly admitted. It was written to Moore by one 
of defendant's attorneys, in the will contest and strongly corro- 
porated Moore's claim of employment. 

We have examined the evidence and find no prejudicial error 
in the admission of any testimony to which objection is urged by 
defendant. <A judgment'will not be set aside unless the verdict is 
manifestly egainst the weight of the evidence. (Peopia & Pekin 
Terminal Ry. Co. v. Shantz, 150 Ill. App. 141). That cannot be 
said of this verdict. No complaint is made about the giving or 


refusing of instructions. From an examination of the record, we 
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4 nothing to indicate that the eee was actuated by passion or 


prejudice. The verdict is not excessive and the judgment is 


accordingly affirmed. 


\ 


Judgment affirmed. 
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8163 Agenda 17. 
The People o0& the State 
ef Illinois, 
Deft. in error, 
Error to the County Court of 
VS. 

Winnebago County. 

Joe Calderotta, 


Pitf. in error, 


Jett, J. 

The State's Attorney of Winnebago County filed an informa- 
tion in the county court of said county, at the June term thereof, 
in the year 1929, in which it was charged that JoeCalderotta, the 
plaintiff in error, at and within the said county of Winnebago, 
did then and there unlawfully and wilfully cause and encourage one 
Harriett Josephson, a female then and there under the age of 18 
years to be and becowe a delinquent child, as defined in an Act to 
define and punish the crime of contributing to the delinquency of 
children. 

Plaintiff in error made a motion to quash the information, 
which was over ruled. Motion for a bil] of particulars was filed 
by the plaintiff in error, and was overruled. To the information, 
Joe Calderotta, the plaintiff inerror, entered a plea of not guilty. 
A jury trial was had resilting in a verdict finding him guilty in. 
manner and form as charged in the information. Motions for a new 
trial and in arrest of judgment, were made and denied. Judgment 
was rendered on the verdict of the jury and the said plaintiff in 
error was sentenced to one year in the county jail of Winnebago 
County, and to pay a fine of one dollar, and to stand committed 
to thé county jail until fine and costs were paid. Plaintiff in 
error sued out this writ of error. 

The ground relied on by plaintiff in error for a reversal 
of the judgment is that the verdict of the jury is not supported 
by the evidence. The record shows that Harriett Josephson was on 


June 10, 1929 by the order of the county court of Winnebago county, 
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declared to be a delinquent child, and released on probation to the 
probation officer of that court. 

Harriett Josephson, on the trial, testified that she was 15 
years of age; that she met plaintiff in error in Ausust 19% , when 
she resided with her parents outside of the City of Rockford; that 
she had been with him during the months following while she was re- 
siding with her parents; thatz she had sexual intercourse with him 
on several occasions, three or four months after she first met hin, 
that she had sexual intercourse with him five or six times after that; 
that in May 1929, while she was riding in a taxi-cab at night to 
her place of employment, the plaintiff in error with a friend, pur- 
sued in an automobile the taxi-cab, and at the point of a gun held 
by plaintiff in error, compelled her to get out of the taxi-cab; 
that she went with him on his promise to take her home, but instead 
of taking her to her place of emoloyment, he compelled her to accom- 
pany him to his home in South Rockford, and there remain with him 
in the hall, all that night; that she never went out riding with 
plaintiff in error with her parents' consent, and never spent any 
time with him with her parents" consent. 

Florence Stanton, a police woman of Rockford testified that 

t 
on one occasion she was appealed to by Harriett Josephson, at night 
in front of a dance hall; she pointed to a machine in which there 
were two boys; that she put her on a street car. 

Joseph Lapinski testified that on June 10, 1929, at five 
o'clock in the morning, he arrested Harriett Jopephson imnediately 
after she stepped out of an automobile in thich she had been riding 
with plaintiff in error and another men, anc took her to the police 
station. This was on the day on which the information was filed. 

The plaintiff in error testified in his own behalf that he 
was 19 years of age. He admitted associating with and being out” 
with Harriett Josephson many times, but denied having had sexual 


intercourse with her; and denied that he had ever been told she 


was 15 years of age except on one occasion in the State's Attorney's 


office on May 23rd, and that he had supposed she was 18 years of age; 
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that on the night of May 2drd, he met her and took her on a2 trip 
and didn't get home until after 4:50 the next morning. He admitted 
taking the girl to his home the night of the taxt#-cab incident, 
early in May. 

While it is conceded that the prosecuting witness testified 
that on several occasions plaintiff in error had intercourse with 
her, still it is contended that inasmuch as the plaintiff in error 
specifically denies having had such intercourse, that the verdict 
of the jury finding him guilty, was not supported by the evidence. 

The record discloses that while plaintiff in error denied 
having had intercourse with the prosecuting witness, he admitted 
that he was with her on numerous occasions, and on one occasion 
of having been with her at night, and taking Irer to his home where 
she remained all night. 

The record further shows that on another occasion plaintiff 
in error, the prosecuting witness and two other parties, had been 
out in a taxi, and that on this oceasion the prosecuting witness 
was placed under arrest by the police officer, who testified that 
he saw the plaintiff in error in the taxi with the prosecuting 
witness. 

The jury saw and heard the witnesses; they were the judges 
of the weight and credibility to give to the respective witnesses, 
and having found the plaintiff in error guilty, we are not prepared 
to say that they were not justified in so finding. 

The testimony was conflicting; the prosecuting witness was 
in some material particulars corroborated by disinterested witnesses 
and by the plaintiff in error. 

The court will not sustain a conviction on a criminal charge 
where the evidence is improbable, unsatisfactory or reasonably doubt- 
ful, but it will not substitute its judement for that of a jury in 


merely weighing the credibility of witnesses where the testimony is 
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conflicting. 
People v. Binger, 289 Ill. 582-586; 
People v. McCann, 247 T1l. 150; 
People v. Conners, 246 Ill. 9; 
People v. Feinberg, 2357 Ill. 348. 
There are no complaints made as to the ruling of the court 
on the instructions, or with reference to the rulings on the admissi- 
bility of eiicheas 
The judgment of conviction is therefore affirmed. 


Judgement affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUN [% {999 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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corporation, 


MARGARET UMBDENSTOCK, : 
Administrator of the Estate : 

of John Umbdenstock, : A ppeal from the 

A poellee : Circuit Court of 

: Du Page County. 
Vs. : 
MALLOTT “WHOLESALE GROCERY ¢cO., a : 


Appellant , 


JONES J: 
Margaret Umbdenstock, administratrix of the estate 


of John Umbdenstock, deceased, recovered a. jd poets or 54500 


against Mallott YWholesele Grocery Company, for the death of 
her son, John Umbdenstock, as the result of injuries received 
by him % two days previously, in a collision betveen a truck 
of the defendant comneny end a Ford automobile on which John 
was riding. An anoeal is vrosecuted from that judgment. 

It is urged that the verdict of the jury is manifest- 
hy. against the weight of the evidence. The defendant Company 
is engaged in the wholesale grocery business in Chicago, and 
makes delivery by truck to its customers adjacent to that city. 
On the day of the acciéent one of its trucke driven by John 
an employee, was so engaged anc arrived at the store of 
Lehman Brothers on North Forest Avenve, in Downers Grove, in 
the afternoon ebout dusk. The street in front of the Lehman 
store was vaved to the width of 48 feet. Forest Avenue runs 
north and south and the store of Lehman Brothers is on the 
west side of it. The driver backed the truck up to the curb 
in front of the store and headed it northeast. I+ remsined 
there about 15 minutes, while Tloyd was delivering groceries 
to the store. When he hed finished the delivery, he prepared 
to drive the truck away. Plaintiff's intestate, a boy 15 
years of age, had been vlaying football with a number of other 


‘boys. He started home with Ro tert Burns, who drove a Ford 
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touring car north along the east side of Forest Ayenue. Al- 
together eight boys boarded the car. Plaintiff's intestate 
stood on the running board on the left hand side of the car. 

It was driven ebout 15 miles an hour. When it reached a voint 
in front of the store, defendant's trick started and was driven 
out across the center line of the street. The front vart of the 
truck ran into the Ford car, crushing the intestate between the 


front end of the truck and the side of the car. The Ford was 


Hy 


raised off its two left wheels, about a foot. Pleintiff's 
intestate was caught and held between the truck and the Ford. 
When the truck was backed up, he fell to the street alongside 
the Ford and in front of the truck. The inpact mashed the 
front fender of the Ford, broke the running board, and tore 
off the rear fender. 
The weight of the testimony shows that when the 

Ford car reached a point in front of the truck, the driver 


“= 
J. 


of the truck, without signal or warning of any kind, drove 
directly into the left side of the Ford car, causing the acci- 
dent which resulted in the death of plaintiff's intestate. 

The driver of the truck testified that he looked down the 
street to the right before he started the truck and could 

see nothing for half = block, 100 feet or more; thet he pulled 
the cord to sound his whistle and started the truck slowly 

in first speed, and that when he got about to the middle 

of the street headed in a northeasterly direction, the Ford 
‘came along and sideswiped the front of his truck. However, 

it appears he previously testified before a justice of the 
peace, that on account of the position of his truck when 
standing at the curb, he could see a car only about 20 or 25 
feet to the south; and that he did not sound hig horn before 
starting. 


4 


It is apparent thet there is conflict in the testi- 


rs) 


mony, and in the absence of substantial error, it is well 


settled that a verdict will not be set aside, unless it is 
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clearly and manifestly against the weight of the evidence. We 
have examined the record in detail and are of the opPnion that 
the verdict is not against the manifest weight of the evidence, 
but is supported by it. 

It is urged that by standing on the running board of 
the car, the deceased voluntarily put himself in a nlace of 
danger, and thereby contributed to his own injurv. ‘We are 
unable to agree with such contertion. It was not negligence 
per se for the deceased to stand upon the running boerd of 
the Ford car. It is idle to say that if he hed been inside 
the car, he would not have been hurt. Such 2 statement argues 
no more than to say he would not have been hurt, if he had 
not been on the car at all. He was not wrongfully unon the 
running board, and it cannot be said that his standing there 
contributed to the cause of the accident. He was in a sate. 
place but for the negligence of defendant. (Chi. Tel. Co. v. 


Com. Union Assur. Co., 131 Il]. App. 248.) The Ford was being 





driven upon the right hand side 
Both the driver of the Ford and 


assume thet defendant's servant 


of the street where it belonged. 
the deceased had the right to 


would not turn from the south- 


pound traffic lene on the west side of the street into the 


northbound traffic lane without 


giving due and timely notice 


of his intention to do it, and they were not svilty of negli- 


gence in acting unon such assumption. (O'Rourke .v. Sproul, 


241 T1ll. 576; Carneghi v. Gerlock, 208 Ill. Appl 340; Chi. Tel. 


Co. v. Com. Union Assur. do., supra.) 


The weight of the testimony shors that the defendant's 


truck was standing still until the Ford reached a voint alnost 


directly in front of it, and none of the occupants of the Ford 


saw the truck in motion in time 


to heve avoided the accident. 


It is weli established that knowledge of danger or threatened 


danger will not be.inputed to a 


person who fails to look for 


danger which under the surrounding circumstances he had no 


Treason to anprehend. (Chi. Tel. 


Co. v. Com. Union Assur. Co., 
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SUpRa; Mellish v. Thorne, 119 I11. Appl 237; Miller v. Burch, 
254 id. 387.) The testimony is convincing that plaintiff's 
intestate was not guilty of negligence, and that he wag in the 
exercise of ordinary care for his own safety at and imnediately 
before the accident. 

If it be conceded that there is any testimony in the 
record tending to show negligence on the part of the driver 
of the Ford car, plaintiff's intestate being merely a passenger 
or guest in the automobile, and without control over it, or the 
driver, the negligence of the driver, if any, covld not be 
imputed to him. (Bolin v. G. I, P. 8. Co., 237 Ill. Avp. 2263 
Fisher v. Johnson, 238 id. 35.) This case does not belong 
to that class where the party injured in an accident had an 
opportunity to observe and warn the driver of ixvpending danger 
and was negligent in not doing so. 

Comptaint is made of plaintiff's @nd end 8th instruc 
tions which attempt to define "ordinary care". While they may 
be subject to some criticiem, they direct 20 verdict, and the 
error, if any, when viewed in the light of the other proper 
instructions, was harmless and did not mislead the jury. 

The trial court admitted certein testimony, unon the 
statement of pleintiff's counsel that he would later connect 
it ip with other testimony. He failed to do so. The testimony 
should have been stricken, but it does not apvesr thet the court's 
attention was avain called to the matter and no motion to strike 
was thereafter made. Under the circumstances, a appellant is not 

| ina position to irge an objection now. 

The record is free from substantial error end it seems 
to us, that even if the errors complained of were not present, 
the result of the trial would have been the same. The juiddment 
is therefore affirmed. 


udgment affirmed. 
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Beg and held at Ottawa, on Tuesday, the Sixthday of May, in 
ene year of our Lord one thousand nine hundred and thirty, 


# 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 


Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. _ ee 


JUSTUS L. JOHNSON, Clerk. es 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


UN 17 193 the opinion of the Court was filed in the 
witli J / mh 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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DANIEL KELLY, 
Appellee 
Appeal from the Circuit 


vs. Gourt of Woodford County. 


JOHN PALMER, 
Appellant, 


4@ 26 20 vo £6 oo 08 


JONES J; 
Daniel Kelly filed a svit in chancery against John 
Palmer. Fhe bill alleges thet prier to June 30, 1928, Kelly 


leased certain vremises to Pelmer for ea period ending June 


(oy 


0, 1989 and he later leased them to Dr. Peters from said lest 
mentioned dateto June 30, 1930; that subsequent to June 30, 
1929, it became the duty of Pslmer to yield up the possession 
that he failed to do so "but continues in 

the vossession of the seme and versists in exercising dominion 
and control over said real estete in the seme manner exerczse 
by him during the veriod of his lawful tenancy." The bill 
further alleges that ig appellant is permitted to continued 

in the vossession of said real estate, that the lessee, Dr. 
Peters, threatens to terminate the lease made to him "end 
by reason of the vremises, said real estate Fill denreciate 
in value to the irreparable damage of your orator, unless 


restrained by injunction"; also that said reel estate is hunt- 


Bt 


ing and fishing grounds used for the purvose of recreation, 
"snd thet in order that your orator and the said subscament 
lessee may enjoy the full pleasure and benefit of said real 
estate, it is necesssry thet your orator ond said subseavent 
leseee steer uron the said real estate for the vuroose of 
piaist planting and seeding certain crons incident to the use 
of the said real estate as aforesaid. 

The bill further alleges that divers other nersons 


unknown to appellee heve entered uvon said real estate and 


‘in order to prevent further continuance thereof, it would re- 


quire numerous actions at law against each of said persons 
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and a multiplicity of suits. The bill prays that Palmer'and 
all those under him may be restrained by injunction from enter=- 
ing upon said real estate or exercising any right of vossession, 
dominion, or control over it. | 

A temporary injimetion was issued as vrayed. There- 
after Falmer filed an answer and moved to @issolve the tennorary 
injunction. The answer alleges that eppellent had rented the 
premises from Kelly on June 30, 1923, for a period of one year 
for the puroose of the exclusive fishing, hunting, and trapping 
thereon; that said lease was in writing and was extended from 
time to time as a lease from ysar to year, until June 30; 1928, 


4. ir 4 


when it exvired; that afterward on or about July 31, 1928, he 


4 


+4 


entered into a new oral lease with appellee for a term of 


Hy 


ive 
years, beginning on said last nemed dats, he to have exclusive 


use and occuvation of the premises for hunting, fishing, and 


ey 
t 


trapping purposes, the rentel therefor to be $400 for the first 
year and $500 annually thereafter; that he paid appellee $400 
for the year ending July 31, 1929; that after the making of 
said oral lease, he went into possession of the premises under 
it, constructed a clubhouse at an approximate cost of $1500, 
and furnished it.for use in concection witi 
his lease; that he has since continued in possession of the 
premises and the improvements; that on or about November 1, 
1928, Kelly visited the premises, ingpected and aporoved the 
clubhouse and other improvements, and retified said oral lease 
and appellant's possession thereunder; thet by reason of the 
alleged leasing to Dr. Peters, acpeilee has no right to main- 
tain this suit; that if any person has an action, it is Dr. 
Peters, and denies the jurisdiction of the court to vroceed 

by injunction or to permit the prosecution of this suit. A 
hearing was had on the motion. Bridence was introduced by the 
respective parties, and the court entered an order denying the 


motion to dissolve. This appeal is prosecuted from that order. 
Inasmuch ag the sole object of the bill is to obtsin 


an injunction, and a motion wag made to dissolve the injunction 
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upon the face of the bill, the order denying the motion was 
appealable. (¢ ahill v. Welch, 208 Ill. 57.) 

According to the allegation of the bill the relation 
of landlord and tenant had existed between complainant and de- 


ef 


fendant and the defendant was holding over after the exniration 


od 


of the lease. A cause of action arising out of such a state ‘ 
of facts is clearly cognizable at law wnder paragraph 4 of section 
2 of the Forcible Entry end Detainer Act (Chap 57, Rev. Stat.) 
It provides that the person entitled to possession of lands 
or tenements way be restored thereto in the “enner provided 
by said Act, "When any 
person holding under him holds possession withovwt right after 
the determination of the lease or tenancy by its crn limitation, 
condition, or terms, or by notice to quit, or otherwise." 

It is elementary thet equity has no jurisdiction where 
there is a vlain, edequste, and complete remedy at lew. If the 


Well pleaded facts 





they disclose 4 case 


a 


an adecuate remedy at lav, and a court of equity will not 


; dee 
interfere by injunction. (Davis v. Hinton, 239 T1l1. App. 24 
Wangelin v.Goe, 50 Tll. 459.) After the termination of a lease, 
the remedy of a varty eutitled to vossession is by action 


t law to rsececver possession, rather then by bill in equity. 


a 
(Welker v. Walz, 160 T11. App. 581; Mitchell v. Hanneh & Hogg, 


to put Dr. Peters into possession under nis alleged lease. When 
a landlord hag made a new lease to 2 second tenant, he hag no 
right to prosecute a suit for »ossession of the premises from 
the first tenant, uniess he has covenanted with the second 
tfenant to put him into vossession. In the absence of such a 
covenant, the possessory action belongs solely to the second 
tenant. (Gazgzolo v. Chambers, 73 Ill. 75; Grand Union Tea 
Company v. Hanna, 164 Ill. App. 570.) 

“Paragraph 15 of the Act relating to Injuncti 


(Sec. 15, Chap. 69, Rev. Stat. ) provides that a motion to 
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py 


dissolve an injunction may be made at any time upon answer 
or for want of equity on the face of the bill. Anpellant's 
contention that the bill on its face shows ‘no ground for 
equitable relief is preserved in both the answer and the mo- 


tion to dissolve the injunction, Obie tion to the eouity 


of the bill may be reised by answer. (Harley v. Sanitary 
District of Chicago, 54 I11. App. 337; Chicago Pub. Stock Ex- 
change v. McClaughry, 148 I11. 372.) The motion to dissolve 

the injunction was made upon answer, based on the want of equity 
on the face of the bill. It had the same effect as a demurrer \, 
i WAL (Wortham v. Quait, 215 T1l. App. 444; White v. 

Y. M. OG. A., 238 Ill. 526.) Ags the bill was in substance for 
injunction only, without equity on its face, the chancellor 
should have dissolved the injunction and @ismissed the bill, 
although en answer was on file. (Gardt v. Brown, 153 Ill. 

475; American Livestock Commission Co. V. Chicago Livestock 
Exchange, 143 Ill. 310.) ‘he dissolution of the injunction vould 
in effect have disposed of the entire case. It Quid serve 


x 


no useful purpose to retain the bill for a further nearing. A 
pill wholly insufficient on its face is not aided ‘by proof. 
(Chicago Pub. Stock Exchange v. MeClaughry, supra.) 

The order of the trial court is réversed snd the cause 
remanded with directions to dissolve the injundti6n and dic 


miegs the bill for want of eauity. 


Reversed end remanded with directions 
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STATE OF ILLINOIS, l 

SECOND DISTRICT (fo I, JUSTUS IL.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this _day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and sy fe at Ottawa, on Tuesday, the Sixth day f May, in 
ri 
f 


/the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 


Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. fed CF ww 4+ OF ge oid 


FLOYD 8S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 


JUN 17 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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THE PEOPLE OF THE STATE OF 
ILLINOIS, ex rel VERDA HESS, 
Appellee, 
APPEAL FRCM THE 
COUNTY COURT OF 
MARSHALL COUNTY 


VSe 


JOE GUSMANO , 


e268 96 ©® Ge 26 of 26 08 


Avpellant, 


Jones Jd: 

The County Gourt of Mershall County entered the 
judement in the usuel form against Joe dusmano, adjudging 
him to te the father of the bastard child of Verds Hess. 

He has brought the cause to this court by apveal. No briefs 


| 


have been filed on behalf df appellee. Under hile 21 of 


this court, we would be justified in reversing the judgment 


pro forma, but we deem it best to dispose of it on another 


ground. 


2 


C2 


Section 4, Chanter 17, Revised Statutes, provides 

that the trial. court at the next term after the arrest of the 
defendant shall cause en issue to be mede un, whether the person 
charged, as aforesaid, is the real fether of the child or not, 


a 


which issue shall be tried by a jury. hig cours, in People, 
ex rel, Loretta Clark v. Marcus Kays, 241 Ill. Apo. $30, hes 
held that the making wo of such ean issue in a bestardy case is 
mandatory and essential to the trial of s deferdent. In the case 
at bar, the defendant wee not called upon to plead and: no steps 
were taken to cause an issve of fact to be made un-- consequent- 
ly, no issue was made up end no triable fact was properly 
submitted to the jury. 

In Feople v. Kays, supra, it was held thet the failure 
to make up an issve before triel was reversible error. It is 
therefore unnecessary to consider other assignmerts of error, 


and the jupy judgment is reversed ond remanded. 


Reversed snd reueanded, 
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STATE OF ILLINOIS, l 
ss. 


SECOND DISTRICT 


] I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 


said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun aA ayetd at Ottawa, on Tuesday, the Sixthday of M 





the’ year of our Lord one thousand nine hundred and thifty, 
within and for ee pecond TS er of the State of Ilpinois: | 
Present--The Hon. FRANKLIN H. BOGGS, Preece Justice. 
Hon. CHOMAS —JEPES (Justice. 
Hon, NORMAN = “JONES , nee 
JUSTUS L. JOHNSON, Clerk. oP Y 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 71 
the opinion of the Court was filed in the 

Clerk's office of said Court, in the words and figures 


following, to-wit: 









IN THE MATOS OF TUS BeTaTS oF 
WARREN BRCKYEITH, deceased, ot al, 
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deceased, et al, v. Harry J. dcoper, Gen. fo, BIS, an’ thia 
cotee fe reverced ond renanded with directions to the at 
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a apnellee trustee. 
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Reversed aml remanded vith | 
- Airections. 
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SECOND DISTRICT 


] I, JUSTUS IL. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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BE IT REMEMBERED, that afterwards, to-wit: On 


JUL s 0 1930 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





8108, 8103 & 8104 Agenda, 5 
EMILIO AMIDEI, 
Appellee 
vs. 
NICK BRANDONISIO, 
Anpellant. 


ALFONSO DIGANT, 
Appellee 
Appeal from the Circuit 
vs. 
Court of Lake County. 
NICK BRANDONISIO, 


Appellant. 


LINO CABRI, 
Appellee, 
vs. 
NICK BRANDONISIO 


Appellant. 


dCbb, cd . 

Emilio Amidei, appellee, Alfonso Digani, anvellee, 
and Lino Cabri, appellee, each instituted a suit in assumpsit 
in the Circuit Court of Lake County against Nick Brandonisio, 
appellant, to recover the sim of $400.00 respectively, being 
the amount averred by each of them to have been paid to the 
appellant with which to pay taxes and special assessments on 
certain lots in Highwood Grove Sub-division which appellant had 
sold to appellees as evidenced by a certain written contract 
that was admitted in evidence. 

The aeer go esionsg of the respective appellees con-=- 
sist of the common counts, to which the appellant pleaded the 
general issue. The three cases were by stipulation and order 
of the court consolidated and tried without the intervention of a 


jury. The trial court found for appellees and rendered judgment 
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in favor of each of them for the sum of $400.00 acainst the 
appellant. 

Appellant prosecutes this appeal. In this court 
the three cases were consolidated end heard together. The three 
cases were submitted substantially unon the same facts. | 

On the trial apvellees in each suit offered in evidence 
a written contract entered into by them with appellant in and by 
which contracts appellant sold to appellees respectively the 
lots in said sub-division for a certain named sum. Terms of 
payment were set forth in said contract. The contract is as 
follows: 

"Articles of agreement, dated Februery 18, 1927, 
between Nick Brendonisio,party of the first part, and Emilio 
Amidei, party of the second part, recites that if second party 
make payments and perform covenants, first party covenants 
to convey and assure to said second party, in fee simple, 
clear of incumbrance, by warranty deed Lot 6 of Highwood 
Grove Sub-division, second party covenants and agrees to pay 
first party $8,900, as follows: $1,000 ded-on delivery of 
contract $2,000 when building is completed and balance $50 
a month or more till whole sum is paid, interest to start 
when house is completed. 

First party agrees to sell and build two-story 
building (here follows description of and materials for such, 
building) 

(Signed) Nick Brandonisio 

(Signed) Emilio Amidei. 
(Then continues): With interest at 6h, payable monthly, 
on whole sum remaining unpaid from tiie 6 time and to pay 
all taxes, assessments, or impositions, legally levied or 
imposed upon said land subsequent to 1926; in case of failure 
of second party, to make either of the payments or part thereof 
or perform any of the covenants made and entered into, contract 
shall at option of first party, be forfeited and determined and 


second party shall forfeit all payments by him on the omntract 
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lies: 


ané such payments shall be retained by first party in full satisfactm 
and liquidation of damages by him sustained and shall have the 
right to reenter and take possession of said premises. 

‘See copy attached for descrited building. Complete 
abstract of title or guaranty policy to be furnished by grantor 
within reasonable time, with continuation. 

Mutually agreed that time of payment shall be essence 
of contract and all covenants egreements extend to and obligatory 
upon heirs, etc, 

Witness hands and seais of parties, day and year 
first above written. 

Nick Brandonisio Pa 
Emilio Amidei Seal) 
In presence of Casper Santi." 

It will be seen that the contract in question contained 
this provision "That the grantee, (that is appellees) pay all taxes, 
assessments or impositions legally levied or imposed upon said 
land subsequent to 1926.” 

The tral court over the objection of appellant 
permitted appellees to offer in evidence oral testimony to the 
effect that $400.00 of the consideration in each of the contracts 
was paid appellant under his agreement to pay the taxes and assess= 
ments levied against each of said lots prior to 1926, 

Appellees contend that since the contract provided 
that they should pay the taxes and assessments after the year 
1926, it in legal effect follows that appellant should pay the 
taxes and assessments orior to end including 1926. 

Under the rule as we understand it all oral con- 
versations were merged in the writtén contracts and the parties 
must be governed by the contracts they entered into in writing. 

The evidence fails to show that any payment was made to appellant 
other than the consideration named in the respective contracts. 
Since the written contract does not provide that $400.00 or: 

any part of said consideration was to be used by appellant to 

pay the special assessments and general taxes which accrued against 


said lots prior to 1926 it cannot be shown. In passing it might 
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be well to say that even if appellees were entitled to make such 
showing the record fails to disclose thet they in fact dia vey 
any of the assessments that accrued on said premises prior to 
1926, which they would have had to pay before they could bring 


suit against the appellant to recover therefor. The record does 


prior to 1926, were paid by appellant. 
_ Numerous authorities have been cited by the respec- 

ive parties bearing upon the question of the admissibility of 
Or Aciee admitted by the court relative to the $800.00, items 
contended for by the respective appellees. I+ igs unnecessary to 
cite authorities to the effect that a written contract unambigious 
in its terms cannot be varied, contradicted or modified by parol 
evidence. 

We conclude, therefore, that the only consideration 
that was paid by appellees to appellant as disclosed by the 
record was that named in the respective contracts. 

We are of the opinion, therefore, that the judgment 
of the circuit court of Lake County should be reversed and the cause 
remanded in each of said causes, which is accordingly done. 


Reversed end Remanded, 
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STATE OF ILLINOIS, | 

SECOND DISTRICT ~ I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this -day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—7-27) 





BRC etal a 
painoins 


AT A TERM OF THE APPELLATE COURT, 
f 


) / 


Begun and held at Ottawa,/on Tuesday, the Sixth day of May, in 
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within and for the/Second District of the State of Illinois: 
i } f 


peesent-—The wen. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. > ey age 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 19 1930 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


ar, ir 
the year of.our Lord/one thousand nine hundred and thirty, —~ 





the opinion of the Court was filed in the 
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OSCAR HARBERLE, Trustee, etc., 
Apoellee Appeal from the Circuit 
-vs- Court of LaSalle 


COMMONWEALTH SILICA CO., et al. 
(Rumsey & Company, 


Appellant) 


OCTOBER TERM, 1929. 


Brett, F. J: 

On Februery 28, 1919, Commonwealth Silica Company ex- 
ecuted two trust deeds on seventy-six acres of send land in LaSalle 
Gounty, one creating a first lien thereon to secure the payment of 
notes for the orincipal sum of 5ix Thousand Dollars, the other 

created a second lien to secure the payment of ten notes aggregating 


4 Twenty Thousand Five Hundred Dollars. All of these ten notes were 
















Basted February 38, 1919, nine of them were for $1500.00, each and 
one of them matured on July, 1, and January 1, of each year there- 
after to and including July 1, 1923, the remaining note was for the 
sum of $7000.00, and beceme due January 1, 1924. On December 31, 
1925, Apvellee, Oscar Haeberle as Trustee filed his bill to foreclose 
Mthese two trust deeds, alleging that the First National Bank of 
Vottava was the owner and holder of these notes, but that Rumsey and 
Company, a corporation, John H. Holmes, Robert I. Thornton and 

Carl E. Sayler have or claim some interest therein. No service was 
had woon Holmes or upon Heim Rumsey and Company. The First 
National Bank of Ottava, Commonwealth Silica Company and Sayler 
filed answers, and the Silica Company and Sayler filed a cross-bill, 
setting up a contract and a former decree of specific performance 
hereinafter referred to, and alleging that by reason of a failure 
“upon the part of Thornton to perform thereunder, he is estopped 
from demanding payment of any of the notes so executed by the 
Silica Company to him. On Jume 25, 1928, a decree was rendered 
Binding that the Gommonweaith Silica Company being indebted in 


the sum of $6000.00, executed its first trust deed to secure the 
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payment thereof as set forth in the bill and thet the notes evi- 
dencing such indebtedness were then held and owned by the First 
National Bank of Ottawa: that the Commonwealth Silica Company was 
indebted to Robert I. Thranton and executed and delivered its 
notes to him for the principal sum of $30,500.00, and also executed 
its trust deed to secure the payment thereof as set forth in the 
bill: that Thornton being indebted to said First National Bank 
98930 .00 
of Ottawa in the principal sum of 4393000 delivered said notes 
ageregating $20,500.00, to it as collateral security therefor; 
that the Commonwealth Silica Company and Thornton, on November 1, 
1920, entered into an agreement in which the Silica Company agreed 
to convey the land covered by the trust deeds to Thornton uvon 
the payment of seid notes, agrregating $20,500.00, and upon the 
performance of certain other agreements: that Thornton did not 
carry out his part of said agreement to purchase, but on June l, 
1923, filed his bill alleging that he was the owner of the notes 
ageregating $20,500.00 and praying for a foreclosure of said trust 
deed. This decree then sets forth at length the decree which was 
rendered in that case on June 30, 1924, the Comnonwealth Silica 
Company having filed its answer and a cross—bdill for the specific 
performance by Thornton of the contract of November 1, 1920. By 
this decree of June 50, 1924, the original bill of Thornton was 
dismissed and a decree directing Robert I. Thornton to specifically 
perform the contract of November 1, 1920, was entered on the 
cross-bill. This decree of June 25, 1928, then finds that the 
decree of June 30, 1924, was amended on July 13, 1925, and as 
amenced provided that if Thornton fzsiled to perform as in the 
decree provided within 90 days from that date, he, Thornton, 
snould have no further right or interest in the premises. This 
decree of June 25, 1928, then finds thet Robert I. Thornton did 
not carry out the provisions of the decree of June 50, 1924, 
as so amended, but orders that said trust deed tw foreciosed for 
the sum of $11,907.80, being the amount due the First Netional 
Bank of Ottawa from Thornton upon the notes so assigned to it, 


and orders the Silica Company to further pay the First National 
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Bank of Ottawa within 20 days, the sum of $7514.74, being the 


amount due on its $6000.00 note, and directed that a Master's 
Certificate be issued to it under the first trust deed for said 

sum and under the second trust deed for $11, 907.80, being the 

amount which the decree found due it from Thornton. The decree then 
found that appellant, Rumsey and Company, claimed some interest 

in the notes aggregating $20,500.00 or the moneys collected thereon 
efter the payment of said sum of $11,907.80, to the said Benk, and 
grented it leave to file an intervening petition setting up its 

claim to the moneys represented by said notes, and directed that 

the Silica Company should pay to the Clerk of the Circuit Court 
$16,108.20, within 20 days from the date of the feunees the same 

to be held by the Clerk to abide the further decree of the Court. 

The decree then provided that in the event the Silica Company, 

or eny one claiming through it should pay to the said bank said sum 
of $7514,7Avhich is decreed to be in fully satisfaction of the first 
trust deed, end should pay to said bank the further swa of. $11,907.80, 
being the amount found due it " the holder of the notes aggregating 
$20,500.00, and should further pay the said sum of $16,108.20, to 
the Clerk ss above provided: that the then two trust deeds are de- 
creed to be fully paid and discharged, and the real estate therein 
described is freed end discherge@ from the liens thereof. The 

Court , by the decree then expressly retains jurisdiction to determine 
the rights of appellant. 

: On October 10, 1928, appellant filed its intervening 
petition, which, as amended, represented that on Februery 28, 1919, 
the Silica Company was indebted to Thornton, and in consideration 
thereof executed its ten notes aggregating the sum of $20,500.00, 
and in order to secure the payment of the same, executed its trust 
deed upon said seventy-six acres of lend: thet subsecuently Robert 
I. Thornton became indebted to the First Notional Bank of Ottawa in 
the sum of $8000.00, and placed with said pank ag collatersl security 
said notes and trust deed; that on or about April 1, 1921, the said 


‘Thornton being indebted to Appellant in the sum of 0944.78, he made, 


executed 2nd delivered to appellant his demand note for thet sum, 
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together with an assignment of said Silica Commany notés as collateral 


secarity, subject only to the amount due the First National Benk of 


cf 
ft 


Ottawa: that on Februsry 1, 192°, appellant not 


fied ssid bank of 
said assignment , delivered to said bank the original written instru- 
ment in consideration of which the Bank agreed thet it would hold 
said notes aggregating $20,500.00, first as security for the payment 
of itg loan to Thornton and Second ag security for the payment of 
the amount due appellant from Thornton. 

Commonwealth Silica Comany, by its answer to the 
intervening petition, admitted the execution and delivery to Thornton 
of its promissory notes aggregating $20,500.00, and the trust deed to 
secure the payment thereof, admitted the indebtedness of Thornton to 
the Eenk and the delivery of the notes by Thornton to the Bank to be 
held by the Bank as collateral security for Thornton's indebtedness. 
The answer neither admits nor denies the indebtedness of Thornton 
to appellant, but sets up the contract of November 1, 1920, between 


y me 24 
it and Thornton, and avers that ‘thornton did not carry out hig 


iB) 


part of this contract. The answer further alleges that the Silic 


fay) 


Company had conveyed the land to Jennie KH. Sayler, who vaid the amount 
due under the decree to the First National Bank of Ottawa, and that | 
she deposited the gum of 416,108.20, with the Clerk, and that it is 
her money. 

The cause was referred to a special Master-in-—Chencery 
who took the testimony and uvon a hesring the Chancellor entered an 
order dismissing the intervening petition of Sumsey and Cn nany for 
want of equity dnd from that order Eumsey and Comnany has perfected 
this appeal and orings the record to this Court for review, 

, The evidence discloses that on April 1, 1921, Thornton 
executed his demand collateral note to Appellant for $2944.78, 
bearing 7% interest from date. This note recited that the meakerhad 
placed with the vayee as collateral security the trust deed on the 
land in LaSalle County, Illincis. On Fébruary 1, 1922, Thornton 
executed and delivered to appellant a written instruzent which 


acknowledged the receint by him of $2944.78, from appell 


ay) 


nt, and in 


consideration thereof he assigned to appellant, as security therefor 





ed 


all his interest in the trust deed foreclosed by the decree of June 
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25, 1928. This assignment recited, however, that the trust deed 
at thet time was lodged with the First National, Bank of Ottawa as 


security for Thornton's personal loan of $8000.00, and that this 


} 
| | 
. assignment was secondary to thet of the bank and that the trust 
deed should not be taken from the Bank without notice being meiled 
| to appellant. Subsequently and on April 7, 1924, Thornton executed 
another written instrument in which an indebtedness from him to 
John H. Holmes in the sum of $7300.00, and the indebtedness 2nd the 
assignment to appellant of his interest in the notes and trust 
deed held by the Bank were referred to. Both of these assignments 
were delivered to the Bank, ond it had full end complete knowledge 
| $e of the transactions between Thornton and appellant and between 
Thornton and Holmes. On behalf of appellee the contract between 
Thornton 2nd the Silica Company, dated November 1, 1920, and the 
amended decree of June 30, 1924, specifically enforcing that con- 
tract are relied upon to defeat the clain of appellant, it being the 
contention of the Silica Company that Thornton's failure to carry 
out the provisions of this contract has always been a complete 
bar to a suit by him to foreclose this sHit trust deed, end that he 
is estopped by the decree of June 30, 1924, which dismissed his bill 
for foreclosure and decreed a specific performance of this contract 
from asserting in this proceeding any claim to this fund and that 
appellant having procured its note and assignment from Thornton 
long after the execution of the contract of November 1, 1920, took 
said assignment and now holds it subject to all the equities that 
could have been urged erainst Thornton. 
The decree of June 50, 1934, was a consent decree and 
found that on February 28, 1919, the Silica Company purchased of 
Thornton the land covered by the Trust deeds foreclosed in the 
instent case: that 2s a pert of the purchase price the Silica 
Company executed and delivered to Thornton the notes aggregating 
$20,500.00, and the trust deed to secure the payment thereof; ‘that 
subgequently and on November 1, 1920, Thornton end the Silica 
Company entered into a contract by the terms of which the Silica 


Company agreed to sell ssid land, to assign a contract for the pur= 





chase of a four acre tract, and to execute and deliver a bill of 
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sale for some personal property therein described, to Thornton and 
Thornton agreed to buy said property by obtaining and surrendering 
to the seller the seid notes ageregating $20,500.00, by assuming 
the payment of the amount due on the contract for the purchase of the 
four acre tract, by securing from the First National Bank of Ottawa 
and surrendering to the Silica Company the notes aggereceting 
$6000.00, which were secured by the note of that amount which was se= . 
cured by 2 first trust deed upon this land, by assuming the payment 
of $1100.00, due the American Hoist Derrick Compeny, end by assuming 
certain other indebtedness and procuring the surrender of certain othez 
notes. The decree of June 30, 1924, fully set forth this agreement 
and decreed its specific performance by dire ding Thornton within 
twenty days from the date of the decree to do the several things 
he had bound himself to do, and providing "that simultaneously with 
the performance by the ssid Robert I. Thornton of the above and 
foregoing acts described in the preceeding paragraph of this decree 
the Commonwealth Silica Company, throuch its president and secre- 
tary shall make, execute, acknowledge and deliver to gave. Ho hers 
I. Thornton its deed of conveyance, conveying by a good and suf- 
ficient Warranty Deed Clear and Free of all liens and encumbrances, 
to the gaid Robert I. Thornton, the real estate hereinabove in this 
decree described." The decree then provides that in default of 
the making of ssid deed by the Silica Company, the Master-In-Chancery 
shall do so, and that when said conveyence is so made, the Silica 
Company shall surrender and deliver possession of all of said 
land to Thornton. 

| By the express terms and provisions of this decree for 


specific performance, the acts of both parties were to be performed 


simultanedusly. The Comuonwealth Silica Company did not tender 


performance of its part of this decree or ever attempt to carry out 


any of ite provisions, and the rights of the parties thereto were 
mutually pbandoned. There is nothing in this decree which purports 
to invalidate the notes or trust deed, end it does not follow that 
becange the provisions of this decree were abandoned by the parties 


that ‘Thornton or his assignee could not enforce the provisions of 


the trust deed. The testimony of the president of the company 
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discloses that the company retained this land which it had been 
decreed to convey to Thornton until shortly after July 1, 1928, 
when it sold it, received the purchase price and with it the com 
peny satisfied the original decree of foreclosure by paying to the 
First National Bank of Ottawa the amount found due it, and by de= 


positing with the Clerk the sum of $16,108.20, as in that decree 


‘directed. To hold that Thornton or his assignee are precluded 


either by the terms of the contract of Noveuber 1, 1920, or by the 
provisions of the decree for specific performance from reaching 
this fund would be to penalize them without showing any damage 
whatever accrutng to the Commonwealth Silica Company. To so hold 
would be depriving the assignee of Thornton from participating in 
this fund and would amount to a forefeiture of the ae of 
appellant therein. A court of equity never favors a forfeiture. 
Furthermore if Jennie H. Sayler purchased this land and devosited 
with the Clerk the funds sought to be reached by this proceeding, 
as set forth in the answer of the Gommonwealth Silica Company to 
this intervening petition, then the Silica Vompeny will not be 
damaged by the payment therefrom to appellant of the amoumt justly 
due it, | 

We have examined the authorities cited by the parties 
to this proceeding end in view of the law arising out of the 
facts in this cause we are of the opinion thet the equity of thig 
cause is with the petitioner, Kumsey & Company, the appellant here- 
in. 

The decree of the Circuit Court is therefore reversed 
and the cause is remanded to that Court, with directions to enter 
a decree in favor of appellant, and for the vayment to it from the 
fund in the hands of the Clerk of the Circuit Court of the amount 


due upon the note of $2944.78, dated on or about April 1, 1921, 


| 


.and which was executed by Robert I. Thornton. 


Reversed sand Remanded with 


Directions. 
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STATE OF ILLINOIS, 

SECOND DISTRICT i: I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this -day of 


in the year of our Lord one thousand 








nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the Sixth day of May, in 
py : we *. 


the ead oo oun Tord one Zhousand nine hundred and thirty, 
within je the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. ft WG echo YD & 











BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


JUL 19 193¢ 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





General No. 8144 Agenda 39. 


OSCAR HAEBERLE, TRUSTEE 


Appellee 
-Vc= Appeal fromthe Cireuit 
COMMONWEALTH SILICA GO., et al Court of LaSalle 


(W. i. BUCHANAN, executor of the 
last will end testament of JOHN 
H. HOLMES, deceased, 


Appellant) 


Jett, P. J. 

The questions involved end the rights of the pvarties 
in interest in this couse are in substence the same as is in 
Number 8143, in this eourt on apnesl from LaSelle County, in 
which an opinion hes been filed. The decree in this cace is 
reversed ond the cause is remanded to the Circuit Court of 
LaSalle County with directions to enter a decree in favor of 
appellant and for the vayment to W. i. Buchenan, executor of 
the last will and testament of John H. Holmes, deceased, from 
the fund in the hands of the Clerk of the Cirenit Court of the 
amount due woon the note of $7300.00, dated on or about April ‘a 
1924, and which was executed by Robert I. Thornton. 

Reversed and Hemanded 


With Directions. 
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William F. Beckman, 
appellee, 
Appeal from Cirqit Court of 
Vs. 
Kankakee County. 
Brechter H. Alberts, et al 
(David Alberts, 


appellant) 
OCTOBER TERM, 1929. 


peter, Ps as 

This is a bill to marshall assets and for relief. 

The facts necasary to a proper decision of the case, as dis- 
closed by the pleadings and the proofs, are, briefly, as follows: 
Brecher and Dave Alberts are brothers. Dave and four others signed 
Brechter's note as sureties for $2,500.00. To indemnify then, 
Brechter gave Dave and the four others his note for $2,500.00, and 
-to secure the same executed a chattel mortgage of date August 14, 
1925, on quite a lot of personal property, including oo hogs, and 
his 1925 corn crop. On September 15, 1925, Brechter Alberts gave 
his note to Beckman, the complainant, for $3000.00, and to secure 
it, executed to Beckman a chattel mar tgage-on his 1925 corn CIO p, 
which was already covered by Dave's mortgage. In the meantime, 
Dave had sold the 33 has and had the money for which they sold 
when Beckman got his mortgage. He paid the hog money to Brechter 
by. six checks aggregating $912.34, and says he knew that Beckman 
had a mortgage on the 1925 corn crop when he gave his brother the 
checks for the hog money. Some time later the Alberts sold the 
1925 corn crop for $1836.06. Dave took this $1836.06, and, as 
he himself says, borrowed $727.24, and paid off the $2,500.00 noe 
on which he and the others were security, the amount then due on 
that note, with interest, being $2563.30. 

The note given to Dave and the four others to indemnify 


them, is in evidence, and on the back of it is this indorsement, and 
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and none other: "Due on this note $727.24 = 1/18/27-", 

It will be noted this is the exact amount Dave said he be cee 
and added to the corn money in order to discharge the note at the 
bank, on which he and the others were sureties. 

On August 6, 1926, Beckman took judgment by confession @ainst 
Brechter Alberts on his $3000.00 note, had execution, which was 
served on Brechter August 7, and was returned October 29, 1926, 
"Not satisfied." Beckman says it was so returned at the request ¢ 
Dave and Brechter Alberts, and upon their promise to give him a 
new note, signed by both of them, for the amount of the judsment. 
This promise is denied. The note was not given and an alias 
execution was issued. It was served November 4, and was levied on 
property in the possession of Brechter Alberts, but covered by the 


mortgage to Dave and others to secure the note for $2,500.00 here- 


tofore mentioned, 


Dave Alberts gave notice of trial of the rights of proprty, 
claiming it by virtue of his mortgage of August 14, 1925, securim 
the $2,500.00 note to him and others, on which note was the indorse- 
ment: Due on this note $727.24 1/18/27." 

On a trial of the rights of property, he prevailed, and 
the property covered by the indemnifying mortgage was released to 
him from the levy. 

The order of release was entered March 10, 1927, and the 
Alberts at once advertised the property for sale. The sale bill 
recited that the property therein described would be sold March 
21, 1927, by virtue of a chattel mortgage given by Brechter H. 
Alberts to Dave Alberts, mortgagee. A report of this sale shavs the 
net proceeds were $1557.63, from which was deducted $756.54, the 
balance claimed as due on the $2,500.00 note, being $727.24, and 
7% interest from 1/18/27 to March 22, 1927. The balance he gave to 
Brechter. 


On a hearing, the court found that Dave Alberts should 
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account for the hog money, the corn money, and the proceeds of the 
property sold March 21, 1927, and decreed that he and his brother 
Brechter should account for and pay to the complainant, within 
thirty days, the sum of $1826.23, and costs of suit; from which 
decree Brechter and Dave Alberts prayed an appeal. The appeal was 
allowea in these words: “Which said apeaat is hereby allowed upon 
condition that the said defendants file an appeal bond in the penal 
sum of $4000.00, etc." Dave Alberts, alone attempted to ye rfect 
the appeal by filing bond. Brechter did not join him in the appal. 

It is contended rats appellant that complainant had no lien 
or claim, first, because his chattel mortgage was overdue; secom, 
because his execution became functus officio at the end of 90 days; 
third, because the rights of the parties were adjudicated in the 
trial of the rights of property; fourth, that complainant's ren edy 
at law was adequate and complete, He makes the further claim that 
the complainant procured his note of $3000.00, by fraud and duress, 
and has no right to recover because he does not come into court 
with clean hands. We will first consid«r this last claim. 

Appellant, Dave Alberts, says: "We now come to the most 
important point in our case based on the maxim ‘he who comes into 
equity must come with clean hands’. Beckman did not come into this 
court of equity with clean hands." 

We cannot concede there is any force in this point. In 
the first place, as we read the record, the proof does not establish 
any fraud or duress in the procurement of this 5000.00 note. In 
the second place, Brechter Alberts, who gave the note, has not 
appealed and, so far as the record shows, made no effort in the suit 
on the note, to impeach it in any way. The point that the complain- 
ant had a complete and adequate remedy at law is not well taken. 
He has no legal remedy at all as against Dave Alberts, and his 
efforts to enffofce his claim through the law court against Brechter 
Alberts was at all times opposed by Dave. If, therefor , he has 


any remedy against Dave Alberts he can enforce it only in a court 


of equity. 
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The claim that the judgment of the County Court in the 
trial of the rights of property settled the matter of Dave's 
liability in this case, cannot prevail. The only ground on wiich 
Dave Alberts prevailed in that law suit was that he had a lien m 
the property lewied on for $727.24, as showm by the indorsemmts on 
his $2,500.00, note, "Due on this.note $727.24 1.18.26." The most 
that Dave Alberts can claim concerning that judgment is that his 
right to a lien was established under the forms of law, and if, in 
this court of equity, it is found his claim had already b een dis- 
charged or that he secured property more than sufficient to dis- 
charge it, he may properly be held to account for all such property, 
or for the surplus above his lien, as the case may be, but he cannot 
defeat complainant's equitable action on that ground if complainant's 
equity had theretofore attached. 

Nor do we consider the question whether the mortgage had 
ceased to be a lien or the execution had become functus officio as 
being of any importance in the consideration of this case so long 
as only the original parties are involved and the rights of third 
parties have not intervened. 

As we view this cause the principle upon which it rests is 
not only ancient and well established, but its application to this 
case is not involved nor difficult. Mr. Bishpham in his work 
"Hinciples of Equity", Section 540, states it as follows: "The 
doctrine of marshalling grows out of the principle that a party 
having two funds to satisfy his demand shall not, by his electiam, 
disappoint a party who has only one fund." 

The example he gives in the same section would be this case 
almost exactly if, instead of two pieces of real estate, he had used 
parcels of personal property in illustrating. 

The same author, in the next section, says the rule in 


this country is that the marshalling of assets is usually enfor ced 


through the equities of subrogation and contribution. 


Applying these rules, we find Brechter Alberts, one of 
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the defendants in the trial court, giving to his brother Dave and 
others, an indemnifying mortgage on guite a lot of personal property, 
including his 1925 corn crop and 33 hogs. About a month later 
Brechter gave complainant a mortgage on the 1925 corn crop to secure 
him on the $3000.00, note. In the meantime the hogs are sold, but 
Dave still has the money. When he learns of the complainant's lien 
on the 1925 corn, instead of applying the hog money on the $2,500.00, 
note he pays it to his brother by six checks, knowing all the time 
that complainant had a mortgage on part of the same property covered 
by his mortgage. When he failed to apply the money reccived fa 
the hogs to the discharge of his own debt he reduced the security 
just so much. He sold the 1925 corn crop and applied it on the 
$2,500.00 note. When he did that the equities between the Alberts 
and Beckman became fixed. 

So far as Brechter Alberts was concerned, he owed Beckman 
the full amount of his judgment. So far as Dave Alberts was con- : 
cerned, he was, in equity, pound to apply the hog and corn money to 
the discharge of his $2,500.00 note, which would have paid it in 
full, and permit Beckman to be subrogated to his rights in the rest 
of the mortgaged property to the extent, at least, of the sale price 
of the corn, and have the proceeds of such property as was ieft, 
applied to the discharge of the Beckman note. Nothing oc curred to 
change the status of the case or the equities of the parties. 

Instead of doing what equity clearly required him to do, 
Dave Alberts handed the hog money to his brother and, when Beckman 
sought to make his claim out of the rest of the property covered 
by Dave's mortgage, Dave did what he could to prevent Becknan from 
realizing any part of his judgment by making the claim that Brechter 
still owed him $727.24, which, in equity, he did not, and by handing 
to Brechter what the balance of the property covered py his mortgage, 


brought at the sale March 21, 1927, less his pretended claim of 


$727.24. 
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We find no error in the record justifying a reversal, and 
the decree of the Circuit Court is affirmed with costs, including 
the cost of the additional abstract which, we find, was necessary 


properly to present the case. 


Decree Affirmed. 
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STATE OF ILLINOIS, l 
ss. 


SECOND DISTRICT 


] I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the Sixth day of May, in 





the year of our Lora one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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to-wit: On 
the opinion of the Court was filed in the 


in the words and figures 
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Gen. No. 8116 Agenda No. l. 
In the Appellate Court of Illinois 
Second District 


October Term, A.D. 1929 


Louis Perucco, Administrator 
of the Estate of Mario Sciarini, 
deceased, 
Plaintiff in error, Error to Circuit Court of 
VS. La Salle County. 
zefarno Gondolphi, 


Defendant in Error. 


OPINION by BOGGS, J. 

Plaintiff in error, hereafter referred to as plaintiff, 
brought suit in the Circuit Court of La Salle County sgainst de- 
fendant in error, hereafter referred to as @efendant, and against 
one Neil Gondolphi, to recover for the death of plaintiff's 
intestate. Thereafter said suit was dismissed as to the defendmt 
Neil Gondolphi. 

The original declaration, consisting of one count, was 
filed on January 2, 1925. As abstracted by plaintiff, said de- 
claration charged in substance that, on and prior to July 8, 

1924, the defendant was engaged in the flour and meat business 

at Mark, Illinois; that in selling and delivering such meréhandise 
he owned and operated a certain motor truck; that he had in his 
employment a son, Neil Gondolphi, aged about 22 years; that on 
said day the defendant "directed his said son and employee to 
deliver flour and meat to certain business houses in the Village 
of Standard, Putnam County, Illinois, and to certain houses in 

the City of Spring Valley, Illinois, and on said day invited 
Mario Seiarini, decedent, to go with said driver on said trip 


and. to accompany said driver as a passenger, and that he was also 
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invited and requested to make said trip by the said Neil Gondolphi; 
the said Mario Sciarini not being then and there the servant of 
the defendant, nor the fellow servant of Neil Gondolphi; that 
while said Mario Sciarini was rightfully and lawfully riding in 
said automobile truck at the invitation of the said Zefarano 
Gondolphi and the said Neil Gondolphi, with all due care and 
caution for his ow safety and while the said automobile was being 
operated by the said employe of Zefarano Gondolphi, the said Neil 
Gondolphi so negligently and careftssly ran, managed, contmlled 
and operated the said truck, by running it at a reckless, negli- 
gent and dangerous rate of speed, to-wit, twenty-five miles per 
hour, at a point about two miles north of the Village of Standard, 
where the road was narrow and bumpy, on the road running na@ th 
and south; that by and through the negligence aforesaid of the 
said driver the said Mario Sciarini was thrown from said automo- 
bile, * * * receiving injuries, etc., and that by reason thereof 
he died * * * on July 10, 1924," alleging heirship, etc. 
Plaintiff's abstract further sets forth that a demurrer filed 
to said declaration was sustained. Thereafter, on November 18, 
1926, by leave of court, plaintiff filed three additional counts. 
The first additional count charged in substance that the defendant 
on said July 8, 1924, "was possessed of a certain automobile used 
by him in his business in delivering merchandise from his store, 
* * % seid automobile being operated by his servant, Neil Gondolphi, 
in delivering such goods; * * * that on the day aforesaid the de- 
fendants invited the plaintiff's intestate, then a youth of tender 
years, to-wit, 15 years of age, to ride in said automobile from the 
said Village of Standard to the City of Spring Valley, and requested 
plaintiff's intestate to assist the said Neil Gondolphi in un- 
loading certain merchandise carried in said automobile to customers 
of defendant Zefarano Gondolphi at the place of the delivery. 
| "That on the day aforesaid the plaintiff's intestate, while 


riding in said automobile truck so driven by the defendant Neil 
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Gondolphi, while on the said public highway towards the City 
of Spring Valley, it was the duty of the defendants to drive 
said machine at a proper rate of speed and to operate and drive 
the same with care and caution along said highway, so that the 
plaintiff's intestate might not be thrown from the machine by 
reason of the careless and negligent operation of the same. 

"That the parents and next of kin of the plaintiff's intestate 
exercised all due care and caution in permitting plaintiff's in- 
testate to ride with the said defendant Neil Gondolphi and to 
assist in unloading said goods from the said truck, and in all 
respects exercised due care in the premises, and that the plain- 
tiff's intestate at all times, while riding in said automobile, 
was in the exercise of due and ordinary care and caution for his 
own sefety; yet the defendants, as owners of said automobile, 
and in propelling the same, and in causing the same to be pro- 
pelled along said highway, violated their said duties and care- 
lessly and negligently drove, managed and propelled the same; 
that by reason of the carelessness and rapid driving of the same, 
* * * the plaintiff's intestaté was, * * * throm from said truck" 
averring injuries resulting in the death of said deceased on 
July 10th, 1924, etc. 

The second additional count is practically the same as the 
first, except that it charges the defendants with driving the 
automobile in question in a wanton and willful manner, cic. 

The third count charges general negligence, as in the first count 
and avers that said deceased was not a fellow servant with the 
said Neil Gondolphinin his employment with the defendant at said 
time. 

Demurrers filed to said additional counts were overruled. 
Thereupon the defenéant filed a plea of the general issue and 
three special pleas, setting forth that the causes of action 
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relied on by the plaintiff had accrued more than one year prior 
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to the filing of said additional counts, and that the same were 
barred by the Injuries Act. FPlaintiff joined issue on the general 
issue, and demurred to the special pleas. sat demurrers were 
overruled, and the plaintiff having elected to abide his demurrers, 
judgment was rendered nil dicit, in bar of action, etc. To re- 
verse said judgment, this writ of error is prosecuted. 

A diminution of the record having been suggested, leave was 
given defendant to file an additional transcript. The original 
declaration contained certain erasures and pencil interlineations 
which did not appear in the copy bearing the same file mark. It 
is the contention of the defendant that these interlineations and 
erasures were made after the demurrer to the original declaratim 
had been sustained. Plaintiff etets that they were made befare 
said declaration was filed, but concedes that they did not appear 
in the copy. A motion was made in the trial court to strike such 
interlineations and to reinstate the words stricken, which 
motion was allowed. The trial court stated that the declaration 
submitted to him on the hearing on said demurrer did not contain 
said interlineations and erasures. This is conceded by plaintiff. 

It is first contended by plaintiff that the court erred in 
sustaining the demurrer to the original declaration. After said 
demurrer was sustained, plaintiff abandoned his original declaration 
and filed three additional counts. He is, therefore, not in a 
position to urge successfully this assignment. Snell v. Cotting- 
ham, 72 Ill. 161-169; Bennett v. Union Central Life. Ins. Co., 

203 Ill. 439-444; Retail Merchants Ins. Co. v. Cox, 138 App. 
14-21; Holt v. City of Moljne, 196 App. 255-256. 

It is next contended that the court erred in overruling the 
demurrer to said special pleas. In this connection counsel 
insist that, even though his original declaration was subject to 
demurrer, its averments were sufficient to have sustained a ver- 
dict in his favor, had one been returned. This contention is 


based on the declaration with its interlineations and erasures. 
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The only averment of due or ordinary care in the declaratim, 
either as supmitted to the court or with the modifications, is 
that plaintiff's intestate was in the exercise of such care wiae 
to and at the time of the injury. It is, however, contended 
that this dic not render said declaration fatally defective. In 
support of his contention, plaintiff cites Chicago City Railway 
Co. v. Cooney, 196 Tll. 466-468, and Illinois Gentral Railrwd 
Co, V. Warriner, 229 Ill. 91. ‘These authorities give color to 
plaintiff's contention. However, under the more recent holdings 
of the supreme court, these contention is not -sound. Walters v. 
City of Ottawa, 240 Ill. 259-265; Hazel v. Hoopeston-Danvilile Bus 
Coe, SLO Ill. 538-45. In Valters v. City of Ottawa, supra, the 
court at page 266 says: 

"In Calumet Iron & Steel Co. v. Martin, 115 Ill. 558, the 
general rule is declared to be, that in order to recover f@ 
injuries from negligence it must be allisged and proved that the 
party injured was, at the time he: wae injured, observing due ao 
ordinary care for his personal safety, and many cases are there 
cited. ‘The same rule was again announced in Gerke v. Fancher, 
supra, and Jorgenson v. Johnson Ghair Co., 169 Ill. 429. A 
declaration in an action to recover for injuries received through 
negligence which does not aver due care on the part of the plain- 
tiff when he was injured, and docs not contain any averment in 
regard to nes conduct or the circumstances surrounding him from 
which due care on his part may be reasonably inferred, does not 
state a cause of action, and, after the period of Limitation 
fixed by the statute has elapsed, cannot be amended to state a 
cause of action not subject to the bar of the statute. If a 
declaration omits to allege any substantial fact which is essen- 


tial to a right of action and which is not implied wx in or infer- 


-able from the finding of those which are alleged, a verdict for the 


plaintiff does not cure the defect. Foster v. St. Luke's Hospital, 


191 Ill. 94, Bowmen v. People, 114 Ill. 474." 
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In Hazel v. Hoopeston-Danville Bus Co., supra, and in 
Follette v. Illinois Central Railroad Co., 288 Ill. 506-515, the 
court specifically nelad that in an action of this cheracter the 
purden is on the plaintiff to prove that the next of kin was in 
the exercise of ordinary care. 

A declaration which fails to allege a fact, the exist- 
ence of which is necessary to entitle the plaintiff to recover, 
does not state a cause of action, and such failure is not cured 
by verdict. Hartray v. Chicago Rys. Co. 290 Ill. 65-86; Beveridge 
v. Illinois Fuel Co., 28% Ill. 31-55; Walters v. City of Ottawa, 
supra, 264-266. 

Neither the original declaration as submitved to the court 
nor the declaration with the interlineations and erasures, can by 
the broadest construction be held to have alleged due care on the 
part of the next of kin of the deceased. Under the coregoing 
authorities, the original declaration did not state a cause of 
action. 

It is also contended that the second, being the willful 
and wanton count, did not state a new cause of action. This, like 


the other additional counts, was filed more than two years @ ter 


4 


. the death of said deceased, and almost two years after the original 


| 
! 


declaration was filed. As we have held that the original declara- 
tion, both as submitted to the trial court and in its form as 
amended did not state a cause of action, it follows that the court 
did not err in overruling the demurrer to said pleas. 

Tn view of our holding with reference to the sufficiency 
of the original declaration, both as eonsidered by the trial court 
and as amended it is not necessary to discuss the question as to 
whether the court erred in striking said interlineations, etc., 
or the other questions arising on the. record. 

For the reasons above set forth, the judguent of the trial 
court will be effimmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Wlinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—1-27) erk of the Appellate Cour 
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Begun and héld at ottawa, on Tuesday, the Sixth day of May, in 

the yeak bt our Tord one thousand nine hundred eh thirty, 

within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. we 
JUSTUS L. JOHNSON, Clerk. 958 1A. O 2 & 


FLOYD 8. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 4 193/) the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. Ne. 8209 Agenia No. 1° 


In the Appellate Court of Illinois 
Second District 


May Term, A.D. 1950. 


Walter J. Conney, 
appellee 
Appeal from City Court of the 
vs. 
City of Sterling. 
Wood Brothers Thresher 
Compsny, a corporation, 


appellant 


OPINION by BOGGS, J. 

An action in assumpsit was instituted by appellee against 
appellant and one Samuel Frank to recover the amount paid on 4 
threshing machine purchased fron appellant. The declaration con- 
sisted of the common counts, accompanied by an affidavit of merits. 
A plea of the general issue was filed by appellant gad by Frank 
accompanied by an affidavit of merits. A trial wes had, resulting 
in a verdict and judgment against appellant for $1150. No verdict 
was returned against Frank. 


The record discloses that on June 9, 1928, appellee signed 


‘a written order for the purchase of a separator, the provisions 


here involved being as follows: 

The undersigned hereby order from WOOD BROTHERS THRESHER 
company, * * the machinery manufactured by them as indicated 
below, * * 

One 26 x 46 steel individual including Wind Stacker, Self 
Feeder, Weigher with Swinging Conveyor and ‘Wagon Spout. 

Yhe purchase price of this machinery is to be B.vceeses 
FOB Factory, Des Moines, Iowa, as follows: $..... cash payment 
xO OX 


with order; balance as follows, &9900.00 cash on delivery 
B Oo 
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and one 24 x 42 Huber separator, *** 

The purchaser hereby waives notice of the acceptance of 
this order by the Company. 

WARRANTY 

That the Individual Thresher will thresh all kinds ¢& 
grains and seeds and operate with less power than any other thresher 
of the same size and equipment threshing the same quantityand kinds 
of grain; that the quality of work is unexcelled by any other make 
of thresher. 

That the cylinder will not wrap in any kind of grain wet or 
dry, when separator is running at proper speed. 

All shafting on the Individual Thresher is warranted against 
breakage for a period of five years. 

All cylinder and concave teeth are warranted against break - 
age for the life of the tooth. 

That the Individual Thresher and attachments as above 
are made of good material, and durable if used with proper care. 

If within one year from dete of shipment of said machine 
any parts shall fail by reason of defective material or workmanship 


the Company will furnish new parts frew of charge F 0 B factory, 


ke} 

by 

oO 
i 


providing the broken or defective part is delivered, charges 
paid, to the factory of the said Company for inspection. 

Belting, sprocket chain and band knives which we do not 
manufacture, do not therefore come under this warranty. Second- 
hand machinery and machinery not built by Wood Brothers Thresher 
Company is not warranted. 

AGREEMENT 

It is agreed that upon starting the machinery and using the 
usual care and skill of threshermen, if the purchaser is unable 
to make the machinery above mentioned operate well, he or they 
shall within six days from the fate of the first use, give written 
notice to Wood Brothers Thresher Company at Des Moines, Qowa, by 


registered mail, stating wherein the machine, and in what manner 
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it fails to fill the warranty. 

If aftsr such notice and opportunity to remedy the diffi- 
culty, the Company fails to make the machinery fulfil the warranty, 
the part that fails shall be returned by the purchaser, free do 
charge, to the place where it was received, and the Company 
notified at Des Moines, Iowa, whereupon the Company has the option 
to furnish sanother machine, or part, in place of the one returned, 
which will fulfill the warranty, or to return the money or notes, 
er proportionate part, and that part of this contract rescinded 
to that extent, and no further cleim mede on the Company. 

The Company will, if necessary, send a service man =s soon 
thereafter as possible and a reasonable time shall be alla ed 
for said service man to reach the machine. 

The purchaser hereby agrees to render freely all assistance 
asked of him. The purchaser further agrees tc cover belt pulley on 
tractor, to prevent belt slippage uhless a fibre pulley is used. 


It is further agreed that improper pitching of the grain, 
crowding the machine beyond its capacity, or lack of power shall 
release the manufacturer from all warranty on the machine. 

The continued possession or use of said machinery for six 
days without said notice shall be conclusive evidence that all 
warranty has been fulfiled, and the purchaser agrees hereby to 
release all claims for damages and right to return mac ine after 
six days' use and to relinquish any and all right or clain to 
recoupyfor any damages or injury in any suit brought to collect 
the purchase price. 

This instrument comprises the entire contract between the 
parties hereto, and any verbal revresentations or agreements 
outside of or contradictory to the foregoigg terms and warranty 
are hereby agreed to be void for all purposes whatscever. 

I or We agree to purchase the INDIVIDUAL Thresher on the 


above warranty, and no other agreement is to apply.” 


Aeross the margin of said instrument is printed: “Salesmen, 
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Mechanics and Experts Are Not Authorized to Bind the Company By 
Any Act or Statement." The purchase price thereof was “1150, to 
be paid by a used Huber separator, delivered by appellee to 
appellant, and $900 in cash, appellee paying the freight on said 
separator, which amounted to $33.50. 

_ The Huber separator was delivered, the cash payment was made 
and the new separator was received by appellee on July 7, 192. 
The testimony on the part of appellee is to the effect that he 
began using said separator about a month after he received it; 
thet it threshed wheat fairly well, but in threshing oats, it 
failed to properly separate the same, and some 10 to 20% of the 
oats passed through into the straw; that when a thresher was 
working right, not to exceed 2 or 3% of the grain should so pass 
into the straw. Appellee futher testified that he first used 
the machine on August 7, that it failed to work properly and that 
he so notified Frank, and an employee of Frank's named Grobe, 
was sent to look after the machine; Grobe being unable to adjust 
the same, an expert named Trotter and another named Hutler were 
sent by appellant to work on said separator, but none of said 
persons were able to make it work properly. 

Grobe and Trotter testified to the effect that the oats 
being threshed were wet, and for that reason were not being pro- 
perly separated. | 

On September 18, 1928, appellee wrote Samuel Frank the 
following letter: 

"You are hereby notified that I have elected to vescind my 
‘contract for the purchase of one individual thresher and equipent, 
manufactured by Wood Brothers Thresher Company, for the reason 
that it will not do the work for which it was intended, and for 
which it was purchased, and I hereby offer to return said indivi- 
dual thresher to you at your place of business at Sterling, Ill- 
dried a, or any other place you may designate within a reasonable 
distance, as may be directed by you. 
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"And I demand the return to me of the $953.50, which I 
paid you for said thresher, and the return of the “uber sem rata 
received by you in part payment for said thresher.” 

_ Thereafter, On February 21, 1929, Carl E. Sheldon, attorney 
for appellee, again wrote appellant, calling its attention to 
appellee's election to rescind said contract, and demanding re- 
turn of the consideration paid therefor. 

Appellee further testified that he had held himself ready at 
any and all times to return said separator to appellant, and 
that he was still ready to return the same, and tend:red delivery. 

It is first contended by appellant that the evidence m the 
part of appellee disclosed that he was basing his claim on a 
breach of warranty, and that that character of suit could not be- 
maintained under the common counts. 

This point is not well taken. The record discloses that 
appellee is suing for the return of the purchase price of said 
thresher, If he is entitled to rescind the contract, then he can 
reeover the amount paid therefor under a declaration consisting of 
the common counts. Eaker v. Storey, 215 Il]. 571-574; NMcClintock 
v. Lake Shore University, 222 App. 468-473. 

Counsel contends that the declaration did not advise appd Jant 


t+ it was not so advised 


a) 
a) 


of the nature of appelice's claim, and th 
until the evidence was offered. There is no merit in this con- 
tention, as the affidavit of claim fully set forth the ground on 
which recovery was sought. Becker v. City of Kankakee, 212 [1l. 
538-546. 

It is next contended that the verdict is against the mani- 
fest weight of the evidence.’ In this connection appellant insists 
that the evidence fails to disclose that said separator was not 
properly doing its work; and, if it be conceded that it was not 
properly doing its work, under said purchase order, ,appellee was 
foreclosed of his right to rescind by his failure to notify 


appellant within the time specified in said order. in answer 
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thereto, appellee insists thst the document signed by hin, not 


being signed by appellant, was not a contract, but, even if if 


,be held to be a contract, actual notice was given, appellant 


accepted said notice, acted thereon, and thereby waived the giv- 
ing of notice within the time specified. We hold that apwdlilee 
is right in his contention with reference to such waiver. 

In connection with the contention that the evidence was 
not sufficient, it is only necessary to say that some fifteen to 
twenty Witnesses corroborated appellee's testimony to the effect 
that said separator was not properly separating the grain. if 
these witnesses were to be believed, the separstor was not properly 
operating. The credibility of the witnesses was for the jyry. We 
therefore hold the verdict is not against the manifest weight of 
the evidence. 

it is next contended the court erred in its rulings on the 
evidence. The principal ground of objection to the evidence 
offered by appellee was that it was not admissible under the 
declaration, as it tended to show a breach of warranty. In view 
of what we have already said, this point is not well taken. Other 
objections were made to the rulings of the court on the evidenee, 
but an examination of the record discloses that no serious error 
was committed by the court in its rulings ther 

It is also @nsisted that the court erred in giving each 
and every instruction @iven on behalf of eppelles. As to the 
first, second, third, fourth and fifth of appellee's instructions, 
the objections urged are in effect the sare as sanppellent has urged 
against the declaration and against the character of case made by 
appelise. In view of what we have already said with reference to 
the law governing an action of this character, it will not be 
necessary for us to go into a detailed discussion of these in- 
structions. No reversible error was committed by the court in 


Siving said instructions. 
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is not necessary to discuss this objection. 
It is insisted that instruction seven is erroneous, for the 
reason that it allows appeilée to recover not only the cash pay- 


ment of 5900, but also for said Huber separator. This separator 


3 


was taken in at $250, and there is no reason why, if appellee was 
entitled to recover, he should not also be entitled to recover the 
value of said separator. 


Instruction ten states in effect that if appellee gave said 


™m 


separator a fair and reasonable trisl and found it was unable 
to do the work for which it was intended, and that appellee within 
a reasonable time gave notice of such failure and offered to return 


said seperator, that appelice was entitled to recover. ‘The object- 


ct 


ion urged to this instruction is that it does no 


iv) 


require that 
\ 

notice be given within the time specified in said order, If, 

as stated, it be held that appellent, by acting on the notice 


given, waived the time specified in said order, said objections 


would not b 


@ 


11 taken, The record discloses that, until the 


threshing season opened, appellee had no opportunity to ascertain 


€ 


ke 


whether or not said separator would properly do tho work for which 
it was purchased. The mere fact that appellee had paid for said 
separator woulé not estop him from rescinding said contract, if 
otherwise entitled to do so, provided he acted promptly upon as- 
certaining its Tailu re to do the work for which it was purchased, 
Kennett, Sparks & Co. v. Knecht, 221 App. 601-606; Conner Vv. 
Borland=-Grannis Co., 294 Ill. 58-62; Doane v. Dunham, 79 Iii. 131. 

As the evidence tended to prove a waiver of the time speci- 
fied in said order, it iedans a question for the jury as to whether 
or not anpellee gave notice within a reasonable time of his 


Gleecticn to rescind. 


ae 


It is next contended that the court red in refusing to 


give appellant's girst, second and third refused instructions. 


-——> 
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jithout going into a discussion of the points raised on said 


a oe ee it is only necessary to say that, in view of eet 


lew governing the facts in this case, the court did not err a “ 


a 


‘refusing said instructions. 
For the reasons above set forth, the judgment of the trial 


court will be affirmed. 
Judgaent affirmed. 
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STATE OF ILLINOIS, l 
ss. 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


SECOND DISTRICT } 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, a 
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Begun and held at Ottawa, fon Tuesdays the Sixth day of May, in 


the year of our Lord one thousand nine hundred and thirty, 


within and for 


Present--The Hon. 


Hon. 


Hon. 


the Second District of the State of Illinois: 
THOMAS M. JETT, Presiding Justice. 
NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. ke 











BE IT REMEMBERED, that afterwards, to-wit: On 


| i 
AUG 4 193¢ the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


x 





Gen, No. 8234 Age No. 40. 


In the Appellate Court of Illinois 
Second District. 


May Term, A. D. 1950. 


T. E. Burnside, Administrator of 
the Estate of Bessie B. Burnside, 
deceased, 
appellee, Appeal from Circuit Court 
VS. of Knox County, Illinois. 
George K. Slough, 


appellant, 


OPINION by BOGGS, J. 

Between 5:30 and 6 o'clock on the evening of December it, 
~-1928, Mrs. Burnside, appellee's intestate, was struck by an 
automobile driven by appellant, on Latimer street, at or near 
the sidewalk on the west side of Mon street, in the City of 
Abingdon. Monroe street in said city is a part of a concrete 
state highway, and runs north and south. Latimer street is paved 
with brick, and runs east and west, crossing Monroe street at 
right angles. 

Prior to the time of her death, appellee's intestate resided 
with her husband, one block north and one block west of said in- 
tersection. On the day in question, Mrs. Burnside had bem visit- 
ing at the home of her sister, who resided about one block south 
of Latimer street, on the east side of Monpoe street. Shee tly 
before the accident, Mrs. Burnside left her sister's home, stating 
that "she would have to hurry, as she would have to get supper”. 
The next Mrs. Burnside was seen, she had been struck by appellant's 
automobile and was under the same, her chest or abdomen being under 
the rear housing, her hair being entangled under the left rear 
wheel and her feet in front of the right rear wheel of said auto- 


mobile. There were no eye witnesses to the accident. <Appellee's 
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intestate died within an hour after being struck, and left sur- 
viving her as her next of kin T. E. Burnside, her husband, and 
Bernice Hoffman, her dmghter and only child. Appellee was 
appointed administrator of her estate, and instituteé this action. 
in tthe circuit court of Knox county, to recover pecuniary damages | 
for the death of said deceased, alleged to have been caused by | 
the negligence of appellant. 

The declaration was in the usual form, to which appellant 
filed a plea of the general issue. A trial was had, resulting 
in a verdict and judgment in favor of appellee for $10,000. To 
reverse said judgment, this appeal is prosecuted. 

It is first contended by appellant that the court erred in 
giving appellee's instructions 10 and 18, said instructions being 
as follows: 

"The Court instructs the jury that while it is the duty of 
a pedestrian using a sidewalk crossing in a street in which an 
automobile is being operated to use reasonable care and caition to 
avoid injury to himself; yet this duty does not excuse the person 
driving or operating an automobile from also using reasonable care 
and caution to avoid injuring such pedesttian. The Court instructs 
you that such duties and obligations are mutual." 

"The Court instructs the jury that it is the duty of a person 
driving and operating a motor car to use reasonable care and 
caution to prevent injury to others, and that upon approaching a 
sidewalk crossing in a street in which such motor car is being 
driven, it is his duty to make every reasonable effort to see and 
observe pedestrians who may be using such sidewalk crossing in said 
street, and that if by the exercise of reasonable care and cai tion 
such driver can avoid injuring any pedestrian so using such side- 
walk crossing, under the law, it is his duty to do so." 

No complaint is made that said instructions are abstract 
in form, and it is not contended that they do not state correct 


principles of law. The contention is "that no evidence was 
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introduced that showed or tended to show that the deceased was 
using the cross walk at the time this occurrence took place"; 
that the evidence in the record tends to disclose that appellee's 
intestate was struck and injured some distance west of the west 
line of the intersection in question. 

There were no eye witnesses to the accident. Several of 
the witnesses on behalf of appellee testified to the effect that 
when they came up to the scene of the accident, the rear end of 
appellant's car was some 20 to 35 feet west of the west line of the 
sidewalk on the west side of Monroe street, and that appellee's 
intestate was under the rear of appellant's car, practically in the 
position above stated. Some three or four of these witnesses fur- 
ther testified in substance that appellant stated that he did not 
see Mrs, Burnside before shw was struck, and that the first he 
knew that his car had collided with any object was that he felt 
an impact. This being the state of the record, it was competent 
to offer proof as to Mrs. Burnside's habits with reference to the 
exercise of care. Sane nine witnesses testified that Mrs. Burnside 
was a uniformly careful person. Certain of said witnesses testi- 
fied in effect that she was an unusually careful person wha@ cross- 
ing street intersections, Testimony was also admitted without 
objection, that, in going fram her sister’s to her home, it was 
the custom of deceased to cross Monroe street to the sidewalk 
running north and south on the west side of Monpoe street, then 
north to and acras Latimer street to the northwest corner of 
said intersection. A well-defined path begins there and runs 
northwesterly across a block of ground owned by Hedding College, 
and it was Mrs. Burnside's custom, after crossing Latimer street, 
to proceed to her home along said path. This being the state of 
the record, we hold that the jury were warranted in finding that 
appellee's intestate was struck on Latimer street, on the west 
sidewalk line of Monroe street. The deceased had a broken ankle, 


numerous scratches on her body, and a fractured skull, all of 


saw Soncoosh ont tect woda ot bebsod so bowoda tect boombotiat 


i“soslq woot sorter 


OM 


ity oss edt te Ais aaoro oft gatay 
a'leelfoqgs Tsar dan loeks oc abasd Brose: oft mt seonebive ody teat 
taaw adit ‘to feow oensteth omog Borstal bos dovate ssw ofstaotar 
snotdesno at cakttosetedai ody to enkt 
to Latevee virebtoos eft ot aoaderntiy oyo on etew oredt 

tous foetto edt ot Bottitest selleqqs To tileNed no asseeentiw sdt 

to bee tper oft ,tnebtoos ant To aseoa srt o¢ qu omed yott nedw 
osit % enil taew oft to taew feet cS of Of emoe asw Tso altaetfogqas 
stesttsaqs stadt ins ,Feetta soto To abia geen sit oo Alawebie 


edt at zlisottesia .Yso atinsifeqqs fo «ser sat tobe saw etateotat 
ast eouaentiw saci To tyo0t ro sect emoe .bodeta dvods notttaog 
Hen 55h ed tect hotata iaslfogis tat sonbladirea ni beltitaes - rade 


eg tartt oft dedt fas ,dovads ssw wile etoted eblanisih sari eed 


tfek ed tent aaw Toole Ys tiktw betitifes bed tee eta teat we col 
tnotegmoo asw tk ,broser edt to state ant anted etstT” Jtosqark os. 


“7 
ax! 


ont oF ssnetetst dtiw evtded elotianmroy M of a8 toorg TST to ‘ot 
ebtantch wari ved? bettiivses aeduentiw sain ono® ,e%n5 to satorexs 
[feed seagcontiw bisa to alstiet -.gosireq Lbisise vwinroting s asw 
=eeoro mow coateg Luts iss Yliehesny ms asw-oda teadd tostts at beft 
tuodtiwv bettiinhs osis easw yoonmiteael .smoltosaretal teente unt 
asw tf ,omor tod ot attret sta Tet mort entos Hk. .¢sdi foktvetde 
afewebia ent of téerte oorsoM asoto ef boagseosh to motaso edt 
rods ,teanwdtB aommoM to ebka teew odd no dtwog baa At ton Satins - 
So usatos deowlinon olf? e¢ Peocte tombtad e aoe Ane of Merron 
anut bes evtedd eotged Ate boxtteb-Ilew A - .foltoeatetar bree 
,ogeLiod artiber yd Sesws Aavews to -voold a’ saotos /“\Yited sews fitton 
,deente -temtt edt atteeoro “edits .movene e'eblariwe vacM-asw. df Bae 
te edste edd gnied atl Jdts¢ bree orolp emod tod ot Heevorg ot 
Vedd gautbert of betusrisw otew wip. edt eouy ‘bled ow ,Brooet ont 
yeow ovr mo , settee remitted ao aovuta aew otatrotnt a’ seiloggs 


Scie xsdord 2 Sed boassbeb off  todtiha ootndh! to emit silewabts 


j 
# 


to Ifs ttle fsiptoatt ‘a bis ywbod ‘cout fo need sitios ByoTeMEn 





which the jury would have a right to take into consideration in 
determining whether or not she was struck by appellant's car with 
such force that she was thrown or dragged the distance she was found 
west of said sidewalk line. Appellee was entitled to have the jury 
instructed on the theory that said accident occurred on the side- 
walk line, he having offered evidence supporting that theory. 

Tyler v. Ullman & Co. v. Western Union Telegraph Co., 60 Ill. 
421-434; C. R. & P. Rye Co. ve Lewis, 109 Ill. 120-134; Missouri 
Furnace Go. v. Abend, 107 Ill. 44-47. 

It is next insisted that the court erred in giving appellee's 
instruction 17, which is as follows: 

"The Court instructs the jury that it is a duty of the 
driver in operating an automobile, before entering a street 
occupied by a state highway, to come to a stop, and if you believe 
from a preponderance of all the evidence sam in this case that 
the d&fendant, George K. Slough, did not come to a stop before 
entering upon the state highway in Monroe street, then the jury 
have a right to take such evidence into consideration in arriving 
at their verdict herein." 

It is contended that this instruction did not require the 
jury to find that the failure to stop at said highway proximately 
caused said accident and injury. Mis instruction does not direct 
a verdict and, while it may not be as caréfully guarded as it should 
have been, there was no substantial error in the giving of the 
SAME « 

It is next contended the court erred in giving appellee's 
instruction 16, which is as follows: 

"The Court further instructs you that if there was no eye 
witness to the accident involved in this suit, then it is competent 
to introduce evidence to show that the deceased, Bessie B. Burnsidep 
was a person of careful habit in using the streets and the sidewalk 
crossings in such streets to avoid injury by automobiles operated 
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‘preponderance of the evidence that the said Bessie B, Burnside was 
a person habitually careful in such respect, then the jury have a 
right to take this fact, if proven, into consideration in arriving 
at their verdict in this case," 

The complaint urged against this instruction is that the 
court should have informed the jury that they had the right to take 
into consideration the evidence with reference to the carefil 
habits of appellee's intestate in determining whether or not, at 
the time in question, she was in the exercise of due care, but 
that it was error to instruct the jury that they "had the right to 
take this fact, if proven, into consideration in arriving et their 
verdict in this,case." This instruction does not direct a verdict 
and, while not as carefully guarded as it should have been, no 
substantial error was committed by the court in giving this in- 
struction. 

It is next insisted that "it was error to submit the case 
to the jury after counsel for appellee had conveyed to them, by 
the exemination of one of the veniremen, the idea that the appellant 
was insured." 

Four jurors had been aécepted by both.sides. Counsel for 
appellee wasexam ining the second panel of four, when the folloyv ing 
questions were asked and the following answers were made by one 
of the prospective jurors: 

"Q. Mr. Kingery, what is your business? A. Insurance. 

"OQ. What kind of insurance? A. Automobile and public liability. 
"Q,. Mr. Kingery, do you know whether or not any insurance company 
is involved in this case? 


"By Counsel for Defendant: I object to the question. 
"The Court: Objection sustained." 

It is insisted by appellant that the foregoing examination 
warranteé the granting of a new trial by the trial court, md that, 
such new trial having been refused, that he is here entitled to a 


reversal of the judgment therefor. 
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Counsel for appellant, in the oral argument, stated in 
effect that the effect of this exemination could not be determined 
until the verdict was returned. When the objection was made to 
the last question, the court sicteived the same, so the ruling was 
in appellant's favor. It therefore devolved upon him at that time, 
if he felt that his client was being seriously prejudiced by the 
examination, to have requested the court to discharge the juras 
accepted and to submit the case to another panel. Not having done 
so, he is not now in a position to complain. A party has no right 
to speculate on what the verdict may be, 

It is also insisted that the court erred in refusing "to 
permit the defendant to testify to occurrence of facts after 
parties in interest on behalf of plaintiff had testified as to 
due care on the part of deceased." 

While the testimony of the next of kin with reference to 
the habits of care of appellee's intestate may have opened to 
appellant the right to testify in reference to such habits of 
care, it did not render him competent to testify to the facts 
and circumstances occurring at the time of the accident. The 
court did not err in this ruling. 

It is also insisted that the verdict of the jury was ex- 
cessive. The only pecuniary loss suffered by the next of kin 
was the loss of the services of iirs. Burnside in appellee's home, 
and the services she was rendering to her daughter in her home. 

We hold that the verdict is excessive. While we dislike to re- 
verse a judgment in this character of case on account of the size 
of the verdict, we feel compelied to do so here, as in our judg- 
ment a verdict for more than $5,000.00 would be excessive. 

It is therefore ordered that, if appellee enters a re- 
mittitur of $5,000.00 within twenty days from the filing of this 
opinion, the judgment will be affirmed for $5,000.00; otherwise 


the judgment will be reversed and the cause remanded. 


Judement affirmed with renittitur; 
otherwise reversed and renanded 
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STATE OF ILLINOIS, I 
ss. 


SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


) 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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Begun and held at. Ottawa, on Taesday, the Sixth day of May., in 
i’ 
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the year of our Lord one 4housand nine hundred and thirty, 
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within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 

Hon. FRANKLIN H. BOGGS, Justice. 

JUSTUS L. JOHNSON, Clerk. Ast 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


{93Q the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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MIKE MANOOGIAN, 
Anpellee 

VSe sac FROM THE CIRCUIT 
= aoe : :@ sO wR Or LAKE COUNTY 
10 Oe ASMUSSEN 5 and M. R. 
RASIISSEN , co-vartners 
doing pusiness as Raswussen 
Brothers, 


Anvellants, 


JONES J: 


7 


he plaintiff, Mike Manoogian, recovered a judgment 


ba] 


for $817.50 against the defendents, doing business under the co- 
partnership name of Rasmussen Brothers, for demages arising out of 
ea breach of contract. 
Rasmussen Brothers were engaged in the retaii shoe 
business at 12 North Sheridan Road, in the city of Highlend Perk. 
In connection with their business, they overated a show shoe- 


repair denvartment which was equioved with stock, fixtures, and 


appropriate machinery, including one Goodyear stitcher, which did 


we 
x 


ot belong absolutely to them, but wes rossessed and used “mder a 
rental or royalty agreement, whereby the user wes recuired to vay 
$5.00 see month. 

Manoogian was a shoemaker or repeirer at enother 
locetion in Highland Park. He entered into negotiations with 
Rasmussen Brothers for the purchase of their shoe-repair business, 
with the purpose of continuing its oneration at the Rasmussen lo-— 
estion. Terms were agreed upon end a transfer of the business from 
Rasmiscen Brothers to Manoogien was made. Awritten srreement 
evidencing the terms of the ssile wes entered into on October lst, 
1925. In substance, it Bexte recited that for and in consideration 
of the payment of $1,000 by the pvlsintiff to the defenronts as 
follows: $500 cash in hand, end $500 on April 1, 1925, ss. evidenced 
by a note drawing 6% interest, the defendants conveyed to the 
plaintiff the said business, including good will, material, supplies 
small tools end eavipment. The rovelty on the Goodyear stitcner 


Was to be paid by the oleintiff, who should eaiso vay all gas and 
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\ ae 
power bills, and a monthly rental of $50 to the defendants. The 
agreement further provided that the oleintiff would be permitted 
to operate the business in the rear of the store "for the duration 
of the lease" of the defendants. The Rasmussen lease, according to 
its terms, would terminate May Sl, 1929. 

Watoertan took »vossession of the business and moved 
the etock and fixtures to the rear of the store pbuilding. About 
July 1, 1926, Rasmigsen Brothers moved out of the building and 
Manoogian was compelled to surren‘er possession of the portion of 
the building occupied by him es a result of the election of the 
landlord, Blomdahl, to terminate the lease to Rasvussen 
which exoressly provided thet they would not under-let the oremises 
or any vortion thereof, without the written assent of the lessor. 
Their act in renting a portion of the building to Manoogian was not 
with the congent of the lessor and was in violstion of the covenant 
of the lease. Menoogien did not surrender possession until after 
he received notice from the lendlord to vacate end suit hed been 
instituted for possession. He was compelled to slace the stock 
and machinery in storage and finally disvosed of them for $2325. 
He paid $95 for storage, and $25 moving expenses, besides other 
incidental expenses. He then brought this action. A jury was 
waived by.the parties and the cause was tried by the Court who 
entered a judgement in favor of the plaintiff ‘and against the de- 
fendants as above stated for 3817.59. 

It is insisted that the Court erred in finding the 


issues for tne olaintiff and also that the judgment is excessive. 


we 


The oral evidence in the case was confined to the testinony of the 


i 
$. 7, 


parties to the suit and establishes the facts ss they have been 


stated. Under those facts, it cannot be seriously contended that 


' 


the plaintiff was not entitled to recover. The chief insistence 


| 
| 
| 


Ou 


me 


[ote 


against the judgment is that it is excessive, for it is cle 
that there is no data to be found in the record woon which the 
court Gould nok estiuete the actual damages suffered by the plain=- 
tiff, and that therefor ony nominal damages should have been 


assessed, unless an allowence be made for expenses of moving anc 


storing the property. No written propositions of law were suumitted. 
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to the Gourt. Under the circumstonces, it mist be presumed thet i 
there is any evidence in the record tending to orove actual damages, 
the Court apnplied fa a vroper measure or standard in assessing them. 
It goes without saying that ihe pistnties cuffered 

considerable actual damage by being forced to remove his property 

from the store building into a storage house. There is an ebvious 
difference in the value of machinery set uo and installed in a suit- 
able place of business and of the same machinery when knocked down and 
in storage. This difference is not to ve considered as an element 

of "good will". It relates solely to the velue of the physical vro- 


perty itself and is to be distineuished from value arising out of 


a business as a going concern. 

There is a wide range in the estimate of the actual 
value of the proverty sold to Manoogian. The vlaintiff testified 
that it wes worth about $500 while the deferdants testified thet it 
wag worth from $3,000 to $3500. Defendants urge tht the judgment 
includes a large amount on account of damages to cood will. But we 
are convinced from the record that the Court ellowed only actual 
damages to physical property. In ascertaining that damage he did 
not accent the valuation placed upon the property by the respective 

‘parties, but arrived at a conclusion based uwnon facts in evidence. 

One of the defendants, in a conversation with the vlain- 
tiff, estimated the actual damages to be 3800. This testimony forms 
a sufficient basis for the judgment of the court. If the defendant's 
estimate of the value of the proverty be accepted as anything like 
accurate, and if the price finally obtained by the plaintiff for the 
goods in storage be a-cepted as vroof of its then value 
would have been authorized to assess much greater damages than were 
essessed. 

We are convinced thet subdstantial justice has been 
lone in this case and that the judgment should be affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECON DSDIST ECE I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


J 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
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JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
Ut }2 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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THE PEOPLE OF THE STATE OF 
ILLINOIS, 

Deft. in Error, 
Brror to the County Court 
vs. 
9f Rock Island County. 
AMANTINE WARTENS, 


es 08 60 of Be of C8 C8 oe 


Pitts in Error, 


JONES J: 

The defendant, Amantine Martens, was convicted in 
the County Court of Hock Island County under en information 
containing tvo counts, one charging an unlawful sele of in- 
toxicating liquor, and the other count chorging unlawful vossession. 
The conviction was wnder the latter count. 

There is no conflict in the evidence upon any material 
point. The record shovs that the defendant is a widow, and the 
mother of a married son trenty-three years old. She is a cook 
and waitress a a restaurant. Her home was in the second story 
of a double brick building. Across the hall from her lived Emil 
Carpenter and his family. Immediately below Carpenter and inthe 
first story of the building was a soft drink parlor which had been 
owned by Hector Martens, a brother of the defendant. The abstract 
does not clearly disclose who occupied the first-floor room under 
the defendent. Hector Martens lived with his sister. On February 
3, 1929; he ad@exdx died. 

His place of business was closed at the time and re- 
mained dosed until February 8th. The defendant had a converss- 
tion with her brothers and it was agreed among them that she should 
sell the store, as she called it, and apply the proceeds to the 
payment of Hector's funeral expenses. Accordingly on february 8th, 
she took from the trouser's pocket of her deceased brother, some 
keys and unlocked the front door of the store. She then began 
cleaning up the piace by serubbing the floor, and washing the 


tables, chairs, and other fixtures. 


| 
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a oe 
She was nar able to conclude ‘er work on that day but locked up 
the place and did not return to it until about 6 o'clock the next 
afternoon. GShe again vroceeded with soap end water to cleen the 
premises and while she was at work behind the bar, the sheriff and 
two or three deputies, armed with a "John Doe" search warrent, came 
into the vremises, and one of them jumped over the bar close to wher 
the defendant was st work. She testified that just re eee to the 
entry of the sheriff and his deputies, she hed noticed a small 
bottle with about a teaspoonful of yellow licuid in it which ghe 
took to be intoxicating liquor. he had not seen it the day before, 
because she was not behind the tar on that occasion. She seid thet 
when the officers came in, she did not went to "get in bad with it" 
and picked it up with the intention of throwing it out the beck 
door. Before she could accomplish her vurpose, one of the officers 
seized her and took the bottle from her. The officers say it con- 
tained 15 or 20 drops. A search of the vremises was made and the 


officers found under the bar an ordinary whiskey-glass, which con- 


rd 
tained, according to the defendant's testimony, three or four drovs 
of liguid,and according to the officers! testimony, fifteen or 


twenty drops. This the sheriff poured into the bottle snd caused 


~ 


it to be analyzed. The analysis revealed an alchololic content 
of about 42%. 

The testimony further shows that the soap, water, cloths 
and brushes, with which the defendent wes working, were vlsinly 
visible to the officers when they entered the building; that there 
Was no other person in the premises except the defendant; thet she 
had not had a customer or endeavored to sell anything; that the 
officers made a diligent search and found no other intoxicating 
liquor; that the stock of goods consisted of cigars, tobacco, soda 
water, candy, etc; that the defendant had never been an employee of 
her brother in his business and had never assisted him in it; thet 
the liquor did =. belong to her and thet she did not know from 


mlenne it came; that there had been no liouor stored in her svartment 


upstairs; that the licuor found had not come from her home; and that 
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she hedi no other purpose or bisiness in the soft drink parlor then 
tovprepare it, for. sele in.order to defray: her. trother's funeral 


expenses. There: was no-proof: of any unlawful. sale, and. the. state's 





attorney entered a nolle as to the count so charging. The, jury found 

the defendent guilty of unlawful possession and the. court entered a 
judgment sentencing. her to 90 days'. imprisonment in the: county. jail 

| at. sueh. work as “ight.be. afforded under. the terms of e.resolution of 

the county boerd of ock Island Sounty. She was also adjudged to 

pay the costs. 

Various errors concerning the giving and refusing of 
instructions and the rulings of the court on the admissibility of 
evidence have been urced, but under our wiew of the case, it is wholly 
unnecessary to comment uwoon them. The uncontradicted evidence in 
this case fsils to fairly establish the defendant's guilt. There is 
no proper basis for the verdict of the jury or for the judgment of 
conviction. The state utterly failed to prove that the defendant was 
in possession of intoxicating liauor as charged in the information. 
The evidence does not tend to show that the defendent was the owner 
of the liquor; that she hed any previous ‘nowledge of its vresence 
in the store; or that she ever exercised any dominion over it. It 
ig undisputed that her brother was the sole owner of the btisiness 
prior to his death, and the testimony indicates thet the liquor was 
in the mlace it was found ever since his death. The record is devoid 
of any testimony tending to show that the defendant had or clained 
to have possession of the eee In fact there is no proof in the 
record that the hicuor had ever been unlawfully possessed by anyone. 
(People v. Peiscz, 226 Ill. App. 363; People v. Ayers, 253 Ill. App. 
526.) 

The evidence herdly raises a suspicion of guilt and 
cannot justify a conViction. (People v. Rischo, 262 I11. 596; Margen 
v. People, 173 id. 43.) Courts of review are ren etet to the doctrine 
that the jury in their deliberations are judges of the facts end the 
weight’ of the evidence in all criminal cases, still they will not 
hesitate to reverse a judgment of conviction in e criminal case, where 


the evidence on which it is based, is of such an unsatisfectory 
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STATE OF ILLINOIS, l 
ss 


SECOND SDISTRICT ] I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this _day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
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the year of our Lord one thousand nine hundred jand thirty, 
within and for/the Second District of the State of Illinois: 
Bresekt—-The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, ey < 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 15 1930 mee : ; 
the opinion of the Court was filed in the 

Clerk's office of said Court, in the words and figures 


following, to-wit: 
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JOSEPH H. FELDERER, administrator 
of the ESTATE OF ANDREW WAGNER, 
deceased, ) 
Avpellant Aoveel from the Circuit 
-Vs- Court of Lake County. 
FRANK DIETZ, 


Appellee 


JETT P Js 
| This suit was instituted in the Circuit Court of Leke 

County by Joseph H. Felderer, administrator of the estate of Andrew 
Wagner, deceased, appellant, against Prank Dietz, eppellee, to re- 
cover damages for the death of Andrew Wagener, resulting from in- 
juries sustained by him by reason of hig having been struck by an 
automobile operated and driven by apvellee. 

Ata of the case before a jury at the close of 
the evidence on the part of ‘the appellant, the court directed a 
verdict, and under the instructions of the court the jury returned 
the following verdict:- "We, the jury, find the defendant not guilty." 

Motions for a new trial and in arrest of judgment were 
mage argued and denied. Judement wes rendered on the verdict of the 
jury and against the apvellant for eoste of suit and from the action 
of the court in directing the verdict and the rendering of judement 
as aforesaid the appellant has vrosecuted this appeal. . 

The declaration consists of three counts. In the first 
it is charged that Joseph H. Félderer, administrator of the estate 
-of Andrew Wagner, deceased, complains that Frank Dietz, defendant, 
was driving a certain automobile along Park Avenue in the village 
of Livertyville between the village of Libertyville and thé Village 
of Mundelein end that Andrew Wagner was welking on the seid Park 
Avenue with due care and diligence at a place thereon customarily 
used by the public; that the defendant then and there wilfully and 


wantonly drove and managed the ssid automobile and by and through 


CO  — ——————— 
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the negligence end improper conduct of the defendant, the said 
automobile then and there ran upon and struck with great force and 
violence, the said Andrew Wagner, and thet he was thereby then and 
there killed. 
In the second count it is averred thet the defendant so 
driving the automobile as charged in the first count, end thet he 


carelessly end negligently operated xe his motor vehicle at 2 vate of 


speed greater than was reasonable and proper having 
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traffic end use of seid highway, and as a result of the negligence 


of the defendant, said motor vehicle struck the said Andrew Wacner 


he was then and there killed. 

In the third it is averred thet the defendant, while so 
driving the automobile at the vlace charged in the first count in 
the declaration, carelessly end negligently failed -nd neglected to 
give any and all reasonable werning of the approach of gaid automo— 
bile to the persons walking unon said oublic highway, and thet said 
automobile, on account of said neglicence struck ssid Andre Vaener 

’ 
while he was using ordewary care in his own behalf and was then and 
there killed. ; 

It will be observed that in each count of the declaration 
it is averred thet Andrew Wagner, at the time he received the injury. 
that resulted in his death, was.in the exercise of due care, diligence 
and caution. 

It is said. by the appellant that the declaration charged 
general negligence, wilful negligence, and that the defendant oper— 
ated the vehicle at a greater speed than was reasonable and proper 
having regard for the traffic and use of the road. 

We have examined the declaration and each count thereof 
with the view of ascertaining as to whether or not there was. any 
wilful and wanton count found therein. There is no charge of 
negligence averred in the declaration other than what is usually 
known as comion law negligence. 

The record discloses that on the 8th day of May 1926, 
Andrew Wasner, plaintiff's intestate, together with John Schofen- 


berger and Emil Rieser,was walking along Park Ayenue, situated in 
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Libertyville, Illinois, which runs in an easterly end westerly dir 
ection between the villace of Libertyville and the villace of Mundelen. 
The deceased and his two coypanions, the said John Schoenenberger and 
Emil Rieser had been in thé business section of the villace of Liberty- 
ville and were traveling on foot to the village of Mundelein where 
they resided. 

It was about eight-thirty (8:30) o'clock in the evening 
of the said day when they started to walk to Mundelein; they walked on 
the side walk to the end thereof and then on the highway, The high- 
Way on which they were walking wag the standard 18 foot vavement with 
shoulders on each side thereof. Mundelein is situated west of Liberty- 
ville and the deceased and his co~panions were walking west on the 
north side of the pavement; Rieser was walking about 15 feet in the 
rear of the deceased, Wagner, and John Schoenenberger. When they had 
proceeded within a few blocks from the entrance to the seminary 
in the village of Mundelein, and about one mile west of the main street 
of Libertyville, they were struck by a car driven ly appellee, Frank 
Dietz. Wagner and Schoenenbercger were kilied end Rieser was severely 
injured. | 

On the trial Rieser testified to having walked along 
the sidewalk as far as it extended and then on a cinder walk at the 
north of the pavement:"thatat the end of the cinders they went onto 
‘the cement road and walked along the north side of the cement road.**** 
the pavement was dry. **** When we got to the pavement I was about 
30 feet behind Wagner and Schoenenberger, who were walking together. 


I was behind becsuse I stopved to light a cigar. I came closer to 
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them at the time a ford passed us going toward ifmdelein. I thought 
we were going to get a ride so I ran to catch them, but the ford went 
on, and from then on I walked about 10 or 15 feet behind them wntil 
we were struck. I could see them while ve were walking, although 
I couldn't identify them except when the car passed end the lights 
shoved upon them **** IT looked back a minute ond a half before we 
were struck and didn't see any cars coming from the east. I heard 
no warning. from any automobile just before we were struck end didn't 
hear the motor of any sutomobile coming behind me. I didn't know 


anything about any automobile coming behind me before I was struck 
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and I don't remember what happened after I was struck." 

On cross—-examiretion he testified ,"Phere was a shoulder 
all along the north side of the pavement which was about two and 
one-half or three feet wide **** It was about nine (9:00) o'clock 
and vretty dark." | 

This is in substance the only testimony offered on the 
part of the appellant with referénce to how thé accident occuréd. 

It. will be observed from the testimony of Rieser thet the night was 
so dark that he could not identify his comsenions who were 10 or 

I5 feet ahead of him except when cars vassed them. It is clear that 
plaintiff's intestate and Schoenenberger were directly in the path 


of the west-—bound traffic. The evidence shows thet Rieser and his 
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two comosanions were dressed in dark clothes. Rieger says he looked 
back or to the east a minute and a half before he was struck and 

at that time he saw no automobiles coming from the east, he did not 
look ahead and did not look back again and did not know what happened 
after he was struck. 

There is no evidence in this record ag to what plain- 
tiff's intestate did or did not do. There is no evidence whether the 
deceased Yagner at any time looked to the rear or exercised the 
slightest precaution, notwithstending he knew automobiles were vass= 
ing along the highway. 

Peragraph -214 (2°), Chanter 121 Cahill's Sexte7Stetute 
1925, reads as follows: "It is the duty of any person walking ‘along 
and unon durable hard suffaced state highways to keep on the left of 
the paved oortion, end when meeting a vehicle to step off of seid 
paved portion to the left." 

It will be seen from the testimony offered on the part 
of the appellant, his intestete, was walking on the right side of 
said paved highway in Wioletion of the express provisions of the 
statute. 

The evidence shows thet the night was dark end according 
to the testimony of Rieser, while he could see his companions who 
were 10 to 15 feet ahead of him, he could not heve distinguished who 
they were without lights from the passing cars. . Without regard to 


the alleged negligence of the appellee, we are of the opinion no 
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recovery can be had in this case because of the contributory negligence 
of the plaintiff's intestate. 

There is no evidence in the record affirmatively tending 
to prove due care on the part of anpellant's intestate. On the con- 
trary, the evidence discloses an entire lack of due care, and in 
fact, a violation of the provisions of the statute referred to. It 
was his duty to have been where the law reauired him to be if he gaw 
fit to use the pavement as a olace on which to walk. His negligence 
was an effident and contributing cause of his death. It is plain 
that if it had not been for his negligence he would not have been 
in the place of danger and therefore would not have been injured. 

We conclude therefore, that in view of the state of the 
record ef-she the court did not err in directing a verdict for appellee. 
The judgment of the Circuit Court of Leke County will therefore be 
affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, I 

SECOND DISTRICT ie I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG >' 1930 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Lulu Jordan, 
appellee, 
Appeal from the Circuit Court of 
VS. 
Winnebago County. 
A. H. Nordell, 


appellant 
May term, 1950. 


gett, Pe J. 

This suit was brought by Lulu Jordan, appellee, hereinafter 
called plaintiff, against A. H. Nordell, appellant, hereinafter 
referred to as defendant, to recov POF en injury for-éessecs 
alleged to have been sustained as the result of a collision be- 
tween the automobile the d@fendant was driving and the car in which 
the plaintiff was riding. 

A jury trial was had resulting in a finding in favor @ the 
plaintiff and against the defendant for $536.30. 

A motion for a new trial was made, argued and denied. Judg- 
ment was rendered on the verdict of the jury from which the defendant 
prosecutes this appeal. 

The declaration consists of one count in which it is averred 
that the plaintiff was riding with her husband in an automobile 
in the City of Rockford, when the defendant's automobile, driva by 
him on the same street in an opposite direction, made a left turn 
directly in front of plaintiff and husband, without giving any sign 
or signal, and the cars came tovether, from which the plaintiff 
received the injuries of which she complains. 

To the declaration the defendant oleaded the general is sue. 

A number of reasons are assiened for a reversal of the judgment, 

(1) that the verdict is manifestly against the weight of the evi- 
dence; {2) that the court erred in admitting certain evidence offered 
by the plaintiff; (3) that the court erred in giving certain 


instructions offered by plaintiff. 
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The case was argued orally in this court and was confined 
on the part of the defendant to the second instruction given for 
the plaintiff, which reads as follows:- "The court instructs the 
jury, that if they find from the evidence that the défendant was 

uilty of negligence that caused the injury as alleged in the de- 
claration to the plaintiff, and if you further find upon the evi- 
dence that the plaintiff at the time of such injury and immediately 
prior thereto, was in the exercise of ordinary care for her own 
safety, then you should return a verdict of guilty against the 
defendant." . 

It is the contention of the defendant that the language 
used in said instruction "as alleged in the declaration," refers 
to the injury and not to the negligence; and that it was useless» 
to confine:the jury to the negligence charged in the deflaration 
when they had never seen it. 

We are not unmindful of the fact that the language 
used in this instruction has been expressly condemned and held to 
be reversible error. The question arises however, upon this record, 
as to whether or not the defendant is in a position to urge the 
question raised on this instruction for the reason that the same 
error is found in an instruction given at the request of the de- 
fendant anc is as follows:- 

Defendant's instruction No. 1, "The court instructs the jury 
that the burden of proof is not upon the defendant, A. H. Nordell, 
to show that he is not guilty of the specific negligence charged 
in the declaration or in some count thereof, but the burden is 
upon the plaintiff to prove that the defendant is guilty and this 
rule as to the burden of proof is binding in law and must govern 
the jury in deciding the case. The jury have no right to disre- 
gard said rule or to adopt any other in lieu thereof, but in con- 
sidering the evidence and coming to a verdict, the jury should 
adhere strictly to said rule." 


It is insisted by the defendant that the alleged error in 
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his instruction does not counter-act the error in plaintiff's 
instruction because it doew not direct a verdict and does not 
relate to liability, and relies upon RPernier v. Illinois Central 
R. R. Cow, 296 Ill. 464-472, 

We are constrained to follow the rule announced in Lerette 
v. Director General, 306 Ill. 348-354, where it is said:- "It is 
contended that the court erred in givins certain instructions at 
the request of appellee, which referred the jury to the declaration 
to determine the issue. This form of instruction has been repeated- 
ly @ondemned by this court. (Krieger v. Aurora, Elgin ana Chicago 
R. R. Co. 242 I111 544; Laughlin v. Hopkinson, 292 id. 80.) But 
appellant is in no position to urge the question in this case, 
for the reason that the same error is found in many instructions 
given at the request of the defendant below. McInturff v. Insur- 
ance Company of North America, 248 Ill. 92; Fleming v. Flgin, 
Joliet and Hastern Railway Co., 275 id. 486." 

It is also urged that the verdict is manifestly against 
the weight of the evidence. The evidence on the part of the plain- 
tiff shows that she was riding with her husband in an automobile 
in the City of Rockford when the defendant's automobile driven 
by him and travelling on the same street and in an opposite dir- 
ection, made a left turn directly in front of the plaintiff and 
her husband, without giving any sign or signal and the cars there- 
by came tozether. 

The evidence further shows on the part of the plaintiff, that 
the defendant did not slow down or stop before making the tur but 
on the contrary, made less than a right angle turn when travelling 
about 15 miles per hour. The defendant gave his M&mErsimn version 
of the collision and while it is quite different from that given. 
by the plaintiff, it was the province of the jury to determine the 
question of fact. 

The rule is that where the evidence of either side to a con- 


troversy standing alone in the record would support a verdict, the 
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verdict may be accepted as decisive of the controversy. In Leeper 
v. Gay, administrator, 253 Ill. App. 176 at 183, the court said:- 
"The jury heard the testimony, had the witnesses before them, 

and while the proofs are conflicting, we cannot say that the verdict 
is against the manifest weight of the testimony, and appellee is 
entitled to all the favorable inferences to be drawn therefrom. 
(Dick v. Zimmerman, 105 Ill. App. 615-616; O'Brien v. Palmer, 

49 Ill. 72 and Hess v. Rosenthal 55 Ill. App. 5249 Inasmuch as 

the evidence of either side to the controversy standing alone 

in the record, would support a verdict, the verdict may be accepted 
as decisive of the controversy. (Abrams v. Rideout, 101 Ill. App. 
131; Watson v. Fagner 105 Ill. App. 52, affirmed 208 Ill. 156; 
Whitsell v. Rising, 109 Ill. App, ,91)." 

In view of the rule as we understand it, we are not prepared 
to say that the verdict is against the manifest weight of the 
testimony. It is also urged that the court erred in admitting 
certain evidence offered by the plaintiff. ‘je have examined the 
record in this respect, and after an examination thereof, we are 
of the opinion that no reversible error was committed by the trial 
court in the admission of the evidence of which the appellant com- 
plains. 

We conclude therefore, that the judgment of the Circuit Court 


of Winnebago County should be affirmed, woich is accordingly done. 


Judgment Affirmed. 


-Ysqoal «i ..vertevortuoa siv Te evtateeh as. borqeoos, ed ysm torbrey 


2 


~:Sfse ¢iveo sdk ,C8L ta OVE .qgéA ,L{T Sc8 ,totatteiaimbes,..ysn..¥ 


pHSuT #rot 


gonaont iw adi bat ,yaomigees ect based yiut edt" 


totiuey edt tect yea toamso ow ,anitoet{taco ors ateotg, edt oliiw hae 


at eoliceges bas ,ynomlitass edt Ye wisgiew teetiasm ont dvanteys af 


“HOLIsIeds owath ed of eeonetetui eldstovet edd {le of  beLlyitae, 


pan ee Sy ae ee ine Pee 
,semist .»v selec ,;ofdeelé .gqa. .fii col. , came .:.¥7 noid) 


> 


> ot ey Segre ay aa 3x pers rare set Pe cg NN Abs, Ie " : i 
as joule sed Was 6GGA.efiT ot. tadsngaot.y ase £ 


ap. SY .£fT Qh 
enols. siibesta getevotiia o aus ot ebta todiie Iq gonebive ed¢ 


Y 


batcosos sd yeu detbsrev edt ,voaibsev g tt ro¢que Bivew ,bacoes edt af 


G94 .L1T LOL ,tvoo Sil .v amaidA) .yarevottaes adi to evieloos aa 


fOCL «tit 


SOS Hsmmiitis ,&8¢0 .aqgA .fLt dOl tenga. .v moate ,f8L 
2402, ,GGA »iil GOL ,autein..v. fleas paw 
BOS 17 vOL eis ow ,cf bistateiany ew as elus edt To wety al 
sit To tdgiow tsotingm ody vantege ef tothsrev et tact yss..oF 
gotvdiobs at Detre tryoo ond tert bogey cele al #1 .ysontiaed 
bins. Sontlwexs, syn a » ThE tietesy en ye Hote To souebive-nisites 
818 2W toateds nolisuiugze os. 1d%s Bus .,tosgeet eldd ak. brooes 
feits oud yd betitamoo saw torre eldiasevet on stadt wolntce ant Te 


“M00. afsifegds, gud tiolcw.To sosebive edit Yo soleeinbe edt ai.davoo 


saadisls 


#2pOO Tiveiig edt To iseme hu edt tedd ,etotesent ebuloges .oW 


»On05 yoni Srooos ai doidw ,bemiitts ed bigods ytavo) osadenaki..to 


n. 


Denil . fuss 5iaG 








STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk the Appellate Court 
(53761—3M—7-27) erk of the Appellate Cour 








/ AT A TERM OF THE APPELLATE COURT, nt 
Begun andheld at Ottawa, on Tuesday, the Sixth day of May, in 
the ; i of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 





FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 


eee | 
Pet 


the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





8196 Agends. 11 


HERBERT LIVINGSTON (AS 

ADMINISTRATOR OF THE ESTATE 
OF LOUIS N. WENTE, DECEASED) 7 Ware 
APPEAT, FROM THE CIRCUIT 
APPELLEE 
COURT OF GRUNDY COUNTY. 


VS. 


JACOB CG. LUTZ, 


— 


APPELLANT 


MAY TERM 1930 


This suit wes begun by Louis N. Wente, for an accounting 


- 


under a contract between himself, and Jacob C. Lutz. Pending the 


NT 


suit and before a decree was entered in said cause, Louis N. Wate, 


iginal complainant departed this life.on or about tine and day 


say 
~~ 
D 
o 
H 
pa 


of April 1929, and on the suggestion of the death cf the said Louis 


2E, 
N, Wente, Herbert M. Livingston was appointed administrator of the 
estate of the said Louis N. Wente, deceased, and he was substituted 


s 


complainant in lieu of the said Louis WN. Wente, and the suit was 


prosecuted in the name of Herbert M. Livingston, es administrator 
= 2 


of the estate of Louis N. Vente, deceased, complainent, appellee here, 


ené against Jacob C. Lutz, defendent and appellent here, 


After issue was joined the causes was referred to the 


4 


Master-in-Chancery to teke the proofs of the matters alleged in the 
bill of complaint and the said answer thereto and report the same 


together with his conclusions to the court. 


It appears that the cause was originally referred to C. De! 


BY 


Young es Mester-in-Vhancery and subsequently re-referred to him as 


special Master, and that he did teke the testimony, and while engaged. 


in the preparation of his findings he departed this life. Thereupon 


the following stipulstion was entered intoi- 


‘Whereas, this cause had been previously referred to C.C. 


Young, first as Master-in-Chancery, and secondly as Special Master=- 


in-Chancery, of this Gourt to take and return the testimony herein, 
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together with his findings, and the said C. D. Young did take all said 
testimony, and both parties had closed their proofs before him, and 
while engaged in the preparation of his findings herein, based on 
said proofs, the said C. D. Young suddenly died; 

It is stipulated and agreed between the parties by Milton 
Schwind and W. K. Bracken, solicitors for complainant, and Rathje and 


Connor and Clark, munts and Young, solicitors for the defendant, that 


this cause shall be and here by £NHis is this day submitted to the Hon 
orable Edgar Hidredge, one of the Judges of said Court, for adjudida- 
tion; that the three separate transcripts of evidence taken in three 
times before said C. Lb. Young, and this day filed in the office of 
the Clerk of said Court shall constitute the evidence herein, shall 
be the basis of decision, and shall be treated exactly the same as 

if said evidence had been taken in open Court at this term before 

the said Judge; that there is no dispute herein as to the correctness 
of the items of receipt and disbursements contained in the statement 
thercof prepared by the defendant and submitted to tre complainant, 
and which is in evidence, and there is no dispute as to the personal 
account conteined ‘in said statement and other items of personal 


indebtedness owed by the complainent to the defencent; that the only 


3 


dispute as to the figures herein is on the question of interest 
on the said indebtedness by the complainant; that the questions in 
As eo 


issues herein are: (1) was there an account stated: (2) is the 


statute of Limitations, or laches, a bar; (5) is the complainmt en- 


fH 


titled to an accounting; and (4) the basis for computing interest 

if any, on said indebtedness of the complainant; thet the accounting 
sued for herein does not grow out of a lengthy or complicated account, 
put the account is simple, after proper legal rules have for its de- 
termination and stating been laid Gown; thet said accounting is one 
which the Chancelior himself in open Court has power to determine and 
state, without going through a reference to the Master-in-Chancery3 
that if either party should take this cause to a Court of Review t hen 
said evidence, as shown by said three trenscripts, wiil be treated 

as having been taken in open Court at this Term thereof, and such 
certificate of evidence should be settled as in other cases, and 


shall consist of said three transcripts and other proper matter. 
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Dated this 2lst day of January, 4. D- 1928." 

Upon a hearing of the cause a decree was entered in favor 
of appellee in the sum of $6557.73, and against the appellent, and 
it is from this decree that the appellant prosecutes this apreal. 


Tt will be observed that the stipuletion contains the follow- 


ing: "that there is no dispute herein as to the correctness of the 


items of receipt end disbursements contained in the statement thereof, 
prepared by the defendent and submitted to the complainant and which 


t/a 


g in evidence, and there is no disp use as to the personal account 


¥ 


fle 


contained in ssid statement and other items of personal indebtedness 


owed by the complainant to the dé@fendent; that the only dispute as 


to the figures herein is on the question of interest or the said 
indebtedness by the complainant; that the questions in issue are:- 


(1) was there an account stated; (2) is the statute of Limitations 

r; (3) is the complainant entitled to an accounting; and 

for computing interest, if any, on xm said indebtedness 
It appears from the record that Louis N. Wente, the origin- 

al complainant in this cause and his father-in-layv, Jacob C. Lutz, 

Sr., were partners in the stock-raising business in ilieckory County 

Missouri. The partnership had accumuleted and owned much real estate 

and personal property 6s set. forth and described in the bill of com- 


lsint. The reel estate owmed by she partnership was in excess of 


Jacob C. Lutz, Sr., departed this life on tne 4th of 
h 1909 raion C. Lutz, Jr., his son, was named as one of the 
executors in the will of his father. 

further appeers that by reason of advances made to the 
capital stock of the co=-nartnership by Jacob C. Lutz, Sr., Louis N. 
Wlente had become indebted to his partner, Jacob G, Lutz, or; that 
the partners had a meeting on Jenuery 8, 1908, at Kansas City where 


this indebtedness was adjusted by Wente, giving his promissory in-= 


terest bearing notes to his partner, which ager regated the sum of 


+3 


C27 ,9BG.00. 


There was no administration on the partnership assets in 
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Missouri, but all of the assets of the partnership passed imnediately, 
upon the death of Jacob C. Lutz, Sr., into the henas end control 
of the appellant, until they were sold and converted into cash by 
him. On February 3¥4 1912, “ente, the surviving partner and the 


appellant met in Chicago and entered into a weitten contract, which emong 


jam] 


qt WT, 


other things contains the following:- Now therefore, be it known that 
the said parties have this day agreed, that the said Louid N. Wente 
shall end will execute end deliver to the said Jacob &. Lutz a quit 
claim deed to ell of his interest in the above mentioned premises 
located in Hickory County, in which he has any interest ang the said 
Jacob C. Lutz, agrees that as soon as said premises have seen sold 

shat he will make an accounting to ascertain the exact standing of 

to be paid as such executor 
the estate of Jacob C. Lutz, deceased, any money lezally coming to 


cory us 


fente, out of said premises as sllown by the said 


¥, 


rhe only change made by the coutract and the conveyances 
was in the status of the record title, the appellant having been in 
the possession ond haé the management and control\ of the property 
since the death of Jacob C. Lutz, or., 

Pursvant to the powers grented and the futies assumed 
by the terms of the contract, the appellant from time to time ®1d the 


property in parcels and received the purchase and on October 
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22, 1919, having there stofore conveyed all of the property, veceived 





the last of the purchase price, in the sum of 355,000.00, and at that 


received 
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$106,208.15 and had ex- 
pended in and about ws management of the estate the sum of 
$12,735.75 leaving in his possession as the net realization of the \ 


orovided in the contract to be sold and accounted 


a 


partnership asset 
for, the sum of ache 

Notwithstanding the fact the appellant had sold the 
property and converted it into cask and received the final payments 
therefore, in October 1919, he failed and neglected to make a settle- 
ment with Vente, and to account to Aim as he had agreed to do by the 


terms of the contract of February 3, 1912. Owing to the failure @ 
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appellant to comply with the terms of the said contract, this suit was 
instituted on May 22, 1925. 
tt is first urged by appellant that appelles's intestate 


nould be charged with interest on the notes that had been executed 


Se 


by Wente to the said Jacob C. Lutz, Sr., up to the time sufficient 
moneys were received from the sale of the vartnership property to 


GZischarge the indebtedness evidenced by the notes and interest thereon 
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No other conclusion can be reached, in our opinion, in view 
of the state of the record, other that that the contract between Wente 


and the appellant, entered into in Feburary 1912, was a voluntary 


assignment by, Wente to the appellant as trustee to sell the yartner- 
ship property end close up the affairs. of the partnership, ami to pay 
to Wente the balance of his share thereof, if any should appear to be 
due him upon the final settlement. 

The property described in the bill, both real and jerson- 
eal, was partnership property. The property that was adit with by the 
terms of the contract in question, was partnership property. The 
purpose of the contract which operated as an assignment by Wate to 
appellant wes to enable appellant to convert the assets into cash. 

The vartnershin was dissolved by the death of the Smiocr 
members thereof. At the dissolutiod of the partnership by death, 

either the surviving partner nor the executor of the deceased part- 
ner took title to anyo® the verscnal property of the partnership, 


excent 2s distributees efter final liquidation and settlement. Nor 
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aoe 
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the surviving partner or the heirs or legatees of the deceased 
partner teke title to the real estate of the partnership until such 
finel Lliovidetion and settlement. 

In Galbreith vs. Tracey 153 Ill. 54, it is said:- "In 
ecuity the real estate of the partnership is regarded as, and stands 
on the same footing with personal property, no matter in whom the 
legal title may be vested." 

Tt is also seid in Galbraith vs. Tracey, Supra, "In emity 


the surviving partners are treated as trustees with a fiduciary rela- 
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tionskip existing between them and the representatives of the deceased 
partner of trustee to cestuis aque trustent.” 

The application of this same principle to the appellant, 
because of the changed relation by means of the contract, is obvious. 
Wente, the surviving partner as a result of the contract of February 
5, 1912, assigned all his right title and interest in the partnership 
property to the a~pellant thereby divesting himself of all interest 
therein, in order that there might be an sdjustment of the partner- 


ship estate. 


the interest should cease on February 5, 1912 when the contract 
was made. There is nothing to be found in the contract that it was 
contemplated by either of the parties thereto, that any further 
interest than that which had accrved, up to and including Feburary 
5, 1912, should be collected upon said notes or ay of them. 

It is insisted by the eppellant that Section 16 af the 
Statute of Limitations bars this suit. The plea in bar of the action 


is that the five year statute governs beceuse this is a suit to 


compat an accounting. It is said the right to en accounting accured 
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October 22, 1919. The two provisions of the statut 
respectively by the parties reads as follows, Section 16:- “Actions 
on unwritten contracts expressed or implied * * * and all civil 
actions not otherwise provided for shall be commenced within five 
years next after the cause of action had accrued." 

Section 17:= "Actions on written contracts * * * shall 
be commenced within ten years next after the action had accrued.” 

The bill filed in this cause is based on the contract 
entered tete Geaween the narties in February 1912. The bill alleges 
that the appellant is obligated correctly to compute the balance to 
the credit of ‘vente and pay it over to hin. 

The bill seeks to enforce an obligation evidenced by the 
contract. Appellee proved his cleim by the written instrument which 
is the appellant's express promise, that after selling the property 
he would correctly compute the balance to the credit of /ente am 


pay it over to him. Notwithstanding the contract the appellant seeks 
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the statute that would be applicable if the contract had not been 
made. Appellant is, or is not, bound, by the terms of the contract. 
Can it be said that a court of equity will tolerate 


the appellant, to become the assignee and trustee of the partnership 





estate under a voluntary assignment thereof from the surviving 
| partner, and agrees, as soon as the property of the partnership has 
been sold, that he will make an accounting to ascertain the exact 
standing of the respective parties, and will pay, or cause to be 
paid to Vente, the surviving partner, any moneys legally coming to 
him, and after he has disposed of the property ugder the agreement, 
allow him, to defeat the purposes for which the assiennent was made 
upon the claim that this is a suit for an accounting and that the 
five year statute of Limitations should be invoked and on the further 
ground that this is not a suit on the contract of February 1912. The 
effect of the contention of the moellant is that he acted within 
the terms of the contract in so far as it gave him a right to on- 
vert and make disposition of the property, but when he is called upon 
to account’ he then says the suit is not based upon the contractand 
it is not binding on him. The contention of the appellant that the 
suit was barred by the statute of Limitation is without merit. 
Appellant’ also insists that this suit is barred by le ches. 


ray ba 


He also eeectas that if there were no such statute, or if the ten 
year statute applieds still laches would bar appellee's demand. 

The record discloses that every element of the account 
was shown without the slightest difficulty. It was all contained 
in the record of the appellent. According to the testimony of the 
appellant, thé figures which he said he exhibited to Wente at the 
Morrison Hotel in 192%, were those exhibited in Chicago in August, 
1924, and those shown on his books at the trial, Ali of the entried 


ar at the trial as the day on 
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made by hivself were as fresh and cl 
which they were made. The record fails to disclose that tne rights 
of the appellant wore in any manner affected by reason of any so 

. called laches on the vart of the surviving partner Vente. 


Equity requires more of a showing than has been made by 


the appellant before the harsh rule of laches will be invoked. 
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Moreover, under the facts as disclosed by this record the 
appellant is not in.a position to legally invoke the doctring of laches. 

It is also urged that an account hed been stated between 
appellant and Wente. 

The law applicable to stating accountings either as the 
foundation of a liability asserted by the plaintiff or as a defense 
in a suit, is well settled. The importance of an account stated is 
due to the fact that it operates as an admission of liability Prom 
the nerson against whom the balance aprears. 

An account stated cannot be made the instrument ‘to erceate 
an original liability; it merely determincs the amount of the debt 
where liability previously existed. After an tamination of the 
record, we are of the opinion there was no account stated as con- 
tended for by the appellant. We have exemined the cross-errors 
assignaé by appellee, especially the cross-error that appellee was 
entitled to interest from January 9, 1920, to the date of the entry 


» 


of the decree. We have considered the assignment and ere inclined 
to the opinion that the Chancellor did not err in the respect conm- 
plained of. 

We conclude therefore that the decree entered by the 


Chancellor should be affirmed, which is accordingly done. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 

I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day ot 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—1-27) 
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> in 


the year of our Lord-.one*thousand nine hundred and thirty, 


within and for the Second District of the State of I 


Present--The Hon. 


Hon. 


Hon. 


JUSTUS L. 


FLOYD 8. 





NORMAN L. JONES, 


FRANKLIN H. BOGGS, 


THOMAS M. JETT, Presiding Justice. 
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Justice. 


re 


JOHNSON, Clerk. 


CLARK, Sheriff. 
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MARY RABIDEAU, 


APPELLANT APPHAL FROM THE CIRCUIT 


eee COURT OF IROQUOIS COUNTY. 
LEANDER RABIDEAU and THE 
FIRST NATIONAL BANK OF 
CLIFTON, ILLINOIS ( THE 
FIRST NATIONAL BANK OF 
CLIFTON) 


APPELLEE 
MAY TERM, 1950. 


Jett, Pe. Js 

This is an appeal prosecuted by ‘ary Rabideau, appellant 
from a decree of the Circuit Court of Iroquois County dismissing 
her bill of complaint for the want of equity in which she had in- 
stituted a proceeding against Leander Rabideau and The First National 
Bank of Clifton, Illinois. 

The record discloses that in 1916, Eugene Rabideau, 5Sr., 
deceased, departed this life testate; that his last Will and Testa- 
ment was admitted to probate in the County Court of Iroquois County, 
January 8, 1917. 

It appears that at the time of the death of the said Hugene 
Rabideau, Sr., that he was the owner of considerable real estate; 
that he left surviving him Mary Rabideau, his widow who is the apw al- 
ant, and six sons} that at the time of his death his estate was some- 
what involved in indebtedness. 

This caise involves the construction of the second and seventh ‘ 

clauses of the Will of the said Eugene Rabideau, Sr., deceased, to 
determine whether certain payments required to be made by a devisee 
are charges on certain lands devised by the testator. The second 
clause of the testator's Will is as follows:- "I will devise and be- 
queath to my beloved wife, Mary Rabideau, the use of all of my proper’ 
real,personal and mixed, until her death, with this provision, tia 


she shall be entitled to one-half the income from all this proper 
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put shall apply the other one-half of the income to paying off my 
existing indebtedness, until all such existing indebtedness is paid 
off. Until such existing indebtedness is paid, she shall have the 
right to rent all my property to whomsoever she may want to rent it, 
but after such indebtedness is fully paid, she must rent the land 
to each one of my six sons and they shall pay her the sum of $4.00 
per acre annually. l'y intention is that each son shall have the 
eighty acres which I am divising him in this will, subject to the 
annual rental hereinbefore mentioned." 

The seventh clause of the Will of said testator is as follows:- 
"To my beloved son Leander Rabideau, I give devise and bequeath the 
South part of the West fractional part of the Southeast quarter of 
Section 3, Tovn 28, Range 15 West, consisting of about 46 acres, also 
the North helf of the Northeast quarter of Section 10, West of the 
Iroquois River, Town 28, North Range 13 West, all in Troquois County, 
Illinois, but within two years after the death of both myself and my 
wife, he shall pay to my beloved daughter Rose imma Rider, the sum of 
$250.00, and subject to the life interest in favor of my wife as in- 
dicated before." 

It appears thet the widew finally paid off all of the debts 
left by the testator. The children went into the possession of the 
respective parcels of land devised to them by the testator. 

The record shows that the son, Leander paid his mother, the 
appellant here, $4.00, per acre for one year and then ceased to make 
further payments. He became indebted to various persons and gave trust 
deeds to secure his indebtedness. The trust deeds were foreclosed with- 
out making the appellant a party to the suit; his land was sold and 
after the period of redemption had expired a deed was made to the 


First Netional Bank of Clifton, The said First National Bank of c1if- 


- ton is now in possession through a tenant, and neither it nor Leander 


are making any annual peyments to the appellant. 
The $4.00, per acre required to be paid to the appellant 
by Leander, as provided in the Will, not having been paid, mpellant 


filed her bill setting up the delinquency and that the lend had be 
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so Bu 
devised to Leander subject to the amount recuired to be paid to & pell- 
ant and claiming that she had a lien on the said real estate as 
security for the payment of the amount given her by the testator, and 
in her bill prayed that the court would ascertain the amount due her, 
order same paid to her by a short day and upon default of such payment, 
that the premises be sold, to pay the amount due her under the Will.: . 

Appellee, First National Bank of Clifton, together with 
Leander Rabideau, were made parties defendant to appellant's will. 

Leander Rabideeu defaulted, and the bank filed an answer. 

A hearing was had with the result as aforesaid. 

This cause was argued orally in this court. On the oral 
argument counsel for appellee admitted that the bank had no right 
to the present possession of the premises and that it was probably 
liable to the widow for the use and occupation. This admission was 
made however, upon the theory that the widow has a life estate in the 
real estate involved. 

If a life estate was involved, this case would have no 
place in this court. The said appellee contends that the provision 
providing for the payment of $4.00, an acre per year is not a charge 
against the land. 

Appellee further insists that under the terms of the Will, 
the widow must look to her son for payment. If the contention of 
appellee bank be true, then the effect of it would be to defeat the 
widow from receiving the benefits which arise from the plain provisions 
of the Will of her husband, the testator. 

It will be seen that by the second clause of the Will, the 
testator devised to his wife the use of all of his property both ral 
and personal until her death, but this devise was made subject to the 
provision, that Py og etre to one-half of the income from the 
property and shel 1 apply the other one-half to the payment of existing 
indebtedness, until it had been fully paid off. 

The seid clause further provides, that until such indebted- 
ness is paid, she shall have the right to rent the property to whom- 
soever she desires, but when the indebtedness has been paid she mus” 


rent the lands to each of the said six sons and they shall pay he 
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the sum of $4.00 per acre annually. 

It will be observed that the testator, in express lenguage, 
declared his intention, that the real estate to be taken by his said 
sons, when his debts are paid off, shall be the real estate which he 
devises to them in subsecuent clauses of the Will and he makes the 
devise to them "subject to the annual rental hereinbefore mention ed.” 

It will be seen that a condition is attached to his bequest 
made in clause seven which requires his son, Leander, within two years 
after the death of the testator and his wife, to pay to the tedtanatne 
daughter, Rose Emma Rider, the sum of $250.00, and is made "subject to 
the life interest in favor of my wife as indicated before.” 

The general plan and scheme that the testator had in mind 
is quite apparent. Ile manifested a desire to conserve his property. 
He desired to provide a source of wiel avedense and support of his widow. 
To that end he imposea the task to his wife alone of looking after the 
payment of his indebtedness during the period which would be required 
to accomplish that end. He gave her the exclusive use, control end 
management of his real odie His children had no present right of 
possession. If his indebtedness had been to such an extent that it 
could not have been paid in the life time of his children, they would 
never have received any of the benefits of the devises made to them. 
The estate which she hed during the period required to pay off his 
debts in an estate for years, possessing all of the essentiel require- 
ments of such an estate. 

Although the second clause of the Will denotes the payment 
to be rent, it is evident from te context of the Will that the re- 
lation of landlord and tenant was not to exist between the widow and 
her children after the payment of the debts of the testator. 

The testator selected the particular tract of land which 
he gave to each of his sons. He bestowed no discretion upon the widow. 
They, the sons, had the right of entry without her consent. ‘The | 
widow could impose no terms upon them. che had no estate in their 
lands. All the right that she had after the debts were paid was to 
receive annual payment of $4400, per acre. In no sense can she be 
described as a life tenant. There was no devise to her which she 


could convey. ‘She owned no interest in the land which could be 
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levied upon under execution and she could not acquire a homestead in 
any tract of land devised to her sons. As already been seen from the 
lan-uage used in the second clause of the Will, that it expressly 
made the devises to esch of his children “subject to the annual ren- 
‘ tal hereinbefore mentioned." The only annual rental hereinbefore 
mentioned was the said payment of $#@ 4.00 per acre annually to the 
widow. In order to make assurance doubly certain, the testator pro- 
vided in the seventh clause of his Will, which clause contains, as 
we have already seen, the devise to his son Leander of the property 
involved in this suit and reiterated in his Will that the devise 
is made subject to life interest in favor of his wife. It is 
apparent from the language of the Will, that the life interest com- 
prehended nothing except the payment of $4.00 an acre per year to 
the widow. 
It is argued by appellee that the seventh clause of the 
Will referred to the widows bequest as a life estate. It only requires 
a reading of the said seventh clause to convince one that it does not 
refer to the widow's bequest as a life estate, but it calls it a life 
interest and it means the interest she has by which she is to receive 
$4.00, an acre annually during her life. 
In view of the provisions of the Will, we are of the opin- 
ion that the language employed makes the payment of $4.00, an acre a 
charge upon the land, and that the appellant has a right to mforce 
that charge by a sale of the land if it becomes necessary. ° 
We are of the opinion that the equities of this cJause 
are with the appeliant; that she is entitled to a decree declaring 
the becuest mede to her to be a charge against the land. 
We are of the opinion however, that it wovld be inequitable 
to permit the appellant to accumulate the payments over a lon term 
of years and then seek to enforce her 1in@, Irwin vs. Wollpert, et. 
‘al. 128 Ill, 527. 
We conclude therefore, that the payments which became due 
and were not paid within five years immediately preceding the ineti¢d 
tion of this suit should be held to have been forfeited by reason of 


laches. 
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STATE OF ILLINOIS, l 
SECOND DISTRICT a I, JUSTUS LL. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(58761—3M—7-27) 
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Br eseni2-The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 


FRANKLIN H. BOGGS, Justice. 
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Hon. 
JUSTUS L. JOHNSON, Clerk. - 
FLOYD S. CLARK, Sheriff. 
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JOHN. K. RYSKIEWICZ, ; 
APPELL EE APPHAL FROM AN INTERLOCUTORY ORDER 
VS ) ENTERED IN THE CIRCUIT COURT OF 
WILLIAM H, BEASON, et al. ) ~ LAKE COUNTY APPOOINTING A RECEIVER. 
(North Shore Real Estate ) 


Improvement Corporation), ) 


APPELLANT ) 


MAY TERM, 1930. 
Jett. Ps. dy 


This is an appeal from an interlocutory order entered on 
the 6th day of February 1930, in the suit of John K. Ryskiewicz, 
appellee, against Williem H, Deason et al. (North Shore Real Estate 
Improvement Corporation, appellant) appoinging one Earl K. Cook, 
receiver @ certain real estate mentioned and described in the bill 
of complaint situated in the County of Lake in the State of Illinois. 

The order provides, that the receiver should be appointed 
upon the complainant entering into a bond in the sum of $500.00, and 
the receiver a bond of 5000.00. 

It is umged by the North Shore Real Estate Improvement 
Association, appellant, that the order appointing the receiver is 
erroneous for the reason that the court ordered a receiver appointed 
upon the complainant (appellee) filing a bond in the sum of $500.00, 
without any time being specified in which said bond was to be filed; 
also that the time for the filing of & bond by the receiver was not 
fixed. 

It is also urged that the court was not aubhorized under 
the showing made, to appoint a receiver. 

The record discloses, that on the 28th day of October 1929, 
John K. Ryskiewicz, appellee, filed his bill in the Circuit Court 
of Lake County seeking to foreclose a Mechanic's Lien against certain 


real estate in the City of Morth Chicago. 
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It is alleged in the bill that appellee has been engaged 
jn business in the City of North Chicago for ten years, selling coal, 
cement, gravel, torpedo and sundry building material; that on the 
22nd dey of March 1929, William #, Deason, Karl R. Ahl and John 
Bengea, co-partners doing business as the iladison Constructin Company 
and being the duly authorized agents end genere contractors amd hav- 
ing charge of the improvements and puildings being constructed and 
to be constructed on the premises {in said bill described) and acting 
for, and on.behalf of, and having been authorized to coustruct t he 
puildings ond purcnase materials therefor by Williem Tames Larkin, Jr, 
and orth Shore Real Estate Improvement Corporation, a corporation, 
and with their !mowledge and consent, applied to appellee to furnish 
various kinds of building naterials for the purpose of at once mak- 
ing certain improvencnts upon the premises described in the bill @f 
complaint. 

Tt is alleged thet William James Larkin Ir., owned a part 
of the lots and the appellant owned a part of the lots on which the 
improvements were constructed in fee. 

he bill further alleges, that on March 22, 1929, appellee 
entered into a verbal contract with Deeson, Ahl, and Bingea, cOo=- 
partners doing business as lacison Construction 6ompany, the auly 
authorized agents and general contractors in charge of the improve- 
ments and buildings being constructed and to be constructed on said 


materials to be us ea 


te 


premises to furnish¢ various kinds of buiidin: 


sruction of a large number of buildings ard 


oT 


in, end about, the cons 
that the Madison Gonstruction Gompany agreed to pay for such mater- 
tals at the market price of said material on delivery. 

; ? Tt is also alleged in seid bill that pursuant bo said 
contract, appellce furnished the materials used in the construction 
of said buildings inquestion ana et the price agreed upon; that 

the Madison Construction Company failed to pay to appellee the sums 
justly due for the materials furnished and delivered; and that there 


is due appellee the sum of £1974.71, together with interest; that 


all the materials were actually furnished under seid contract and 
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used in the buildines and that the prices charged for each article 
or item was the market price in the city of North Chicazso on the 
respective date of their delivery and all of the naterials went into 
the buildings and constituted a permanent improvement; that notices 
were served upon William James Larkin, Jr., and North Shore Real 
Estate Improvement Corporation, claining a. lien upon the premises 
described in the bill of complaint. 

It is urged thet since the bili was not verified the order 
appointing the receiver should be vacated and set aside, 

The record discloses, th.t a petition was filed by appellee 
setting forth fully, the grounds on which the prayer for a receiver 
was based. The petition filed by appellee for the appointment od a 
receiver was sworn to, The order of the Chancellor appointing the 
receiver was sworn to. The order of the Chancellor appointing the 
receiver recites that, the cause came on to be heard upon the peti- 
tion of John K. Kyskiewiez, who is the appellee in this proceeding, 
for the appointment of a receiver for the property described in the 
bill of complaint, and it aprearing to the court from the petition, 
and from the evidence procured in open court, and the court having 
considered the petition and the evidenes finds that the allegations 
of the petition are ture. There is no certificate of evidence pre- 
sented so that the eppellent is not in a position toc omplein that 
the chancellor did not have before him sufficient evidence on which 
+o base its findings of fact on which the order for appointment of 
the receiver was entered. 

We are of the opinion therefore, that the fact that the 
bill was not sworn to, is not well taken in view of the record in 
this caus e. 

It is insisted that, as the order appointing a receiver 
aid not fix the time in which the bonds to be given by appellee and 
the receiver should be filed, the order should be vacated. An or der 
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complainant, if the complainant be required to give a pond, and the 


pond of the receiver, should be filed. 
In this case however, the order appointing the receiver 


on February 6, 199, contains the following:- "Bond of receiver f ixed 
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f 
at Three Thousand ($3000.00) Dollars, with Charles Ludlow as surety. 
Bond of complainant fixed at Five Hundred ($500.00) dollars, with 
Steve Cackovic as surety." 

The record shows that five days thereafter, appellee and 
receiver filed their bonds with the respective sureties as directed 
in the order. No claim is made that the receiver took possessim 
of any of the property before the filing of ‘the bonds, The w@der 
appointing the receiver would not become effective until the bonds 
were filed by appellee and the receiver. 

In view of the fact that the order appointing the receiver 
fixing the amount of the bonds and approving the surety and the 
bonds were filed five days thereafter; and in view of the further 
fact that no claim is made that any steps. were taken by the receiver 
before the order was complied with and that the appellant has not 
in any way been deprived of any right or suffered any damages there- 
by, we are not prepared to say that the order appointing the receiver 
should be vacated because no definite time was fixed in which to file 
the bondse 

It is urged by the appellant that before the appointment 
of a receiver proof should be made of the inadequacy of the security 
and that the persoh liable for the debt is insolvent and unless both 
of these conditions exist, no sufficient cause is shown for the 
appointment of a receiver. 

In the petition filed for the appointment of a receiver, 
it is charged that the d&fendants have allowed the premises in 
question to depreciate and fall into a state of disrepari; that 
some of the buildings are exposed to the elements of rain and snow; 
that the premises which are almost completed, are falling into a 
state of ruin which is injurying the security od appellee; that said 
premises are scant security for the payment of the sum due to the 
petitioner. 

It is further alleged in said petition that the taxes and 
assessments for the year 1928, on all of said premises have not been 
peta, era the petitioner is informed and believes, and so states the 


facts to be, that the greater portion of said premises are not covered 
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by insurance and that in case of fire or tornado the security ¢& 
the petitioner and intervening petitioners will be completefri pea 
out. 

The chancellor in his findings, found kak after con- 
sidering the petition am the evidence that the allegations oftthe 
petition were true; and that the incompleted buildings have not 
been protected from weather and the elements; mx that there ure 
unleased mortgages against said premises; that certain lien claim- 
ants have intervened in the original cause filed by appellee am 
claim to have liens upon the premises in controversy; that c@ tain 
claimants have filed clains for liens with the Clerk of the Cir éuit 
Court of Lake County, that have not intervened in this cause; that 
said premises have been levied upon by the sheriff of Lake county 
by virtue of a judgment entered in the Circuit Court in said County. 

We are of the opinion that a sufficient showing was made 
to authorize the appointment of a neaciyon. We do not understand 
the rule to be that in a case as is presented in this record, that 
before a receiver may be appointed it must be shown that the person 
liable is insolvent, and especially where the record discloses as 
herein, that the property on which the lien is based is allowed to 
depreciate in value and to become less valuable for lack of proper 
attention, together with a failure to pay taxes. 

It is further claimed by the appellant that the till of 
complaint shows that there were separate contracts on each of the 
buildings involved and that they were not adjacent or adjoining to 
each other, and that separate suits should have been prosecuted. 
Irrespective of whether this is true or not, the appellant is not 
in a position to raise that point in this proceeding. 

The only question before this court on review is whether 
or not the court properly or improperly appointed a receiver. As 
to the sufficiency of the bill of complaint in other respects and 


whether the bill complies with the statute, we do not think @n be 


, questioned at this time and in the manner in which it is sought to 


be done, 
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It has already been seen that the bill of complaint 
alleges that on March 22, 1929, a verbal contract was entered into 
between appellee and certain defendants doing business as liedigan 
Construction Company, the duly authorized agents and the seneral 
contractors in charge of the improvements and buildings constructed 
on the premises in question, to furnish certain and various kins 
of building material. 

It aprears from the bill of complaint that the Madison 
Construction Company were the general contractors for all of the im- 
provements involved in this proceeding. There was but one contract 
entered into, end that was for the material for all of the buildings, 
The bill of complaint dees not allege nor does it appear that these 
lots in question were not adjacent or that the buildings were not 
adjoining buildings. 

In view of the allegations of the bill of complaint, we 
are of the opinion that the contention of the appellant that 


separate bills should have been filed against each building to fa@e- 


close the lien, is not well taken, 


In view of the state of the record, we are of the opinion 
that the chancellor did not commit any reversible error in the ap- 
pointment of a receiver and that the order of the Circuit Cowt of 
Lake County should be affirmed, which is accordingly done. 


Order affirmed. 
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STATE OF ILLINOIS, l 
SECOND DISTRICT i I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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BE IT REMEMBERED, that afterwards, to-wit: On 


wEP ; 
“ 1939 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


8217 Agenda 26 


HARRY DEE, Administrator of the 

Estate of JOSEPH G. DEE, deceased, 

APPEAL FROM THE CIRMIT 
Appellee 

COURT OF LA SALLE COUNTY. 


THE CITY OF PERU, ILLINOIS, a 


) 
) 
) 
) 
: ) 
-Vs- ) 
Corporation, 

) 


Appellant 


MAY TERM, 1930. 
JETT, P. Je 

This is an appeal by the City of Peru, appellant, from 
a judgment entered in the Circuit Court of La Salle County, against. 
it, in favor of Harry Dee, administrator of the estate of Joseph 
G. Dee, deceased, appellee, for the sum of ‘}750.00. 

For the purposes of this opinion, appellee will be referra 

to as plaintiff, and appellant as defendant. 

The declaration seteica of five counts. The first 
avers that on June 21, 1927, the defendant, the City of Peru, was 
possessed of, using, and in control of, a public street known as 
Putnam street, in said City, which constituted a part of the public 
highway extending to and across the Illinois river; over and across 
which Illinois River, as a part of said street or highway, the City 
of Peru constructed and maintains a bridge, which contains a 
drawing span, so constructed that the same might be moved or turned 
in such manner as to make an opening in the passage-way acrogs the 
said bridge to permit the passage of boats up and down the [Illinois 
river; that it was the duty of the defendant, while it so possessed 
and had control of said bridge, to keep the same in good, and safe 
repair and condition for passage of persons and vehicles over the 
same, yet it wrongfully and negligently permitted said span to 

remain open in such manner as to make an opening in the passage- 
way through which an automobile or other vehicles passed along 


said bridge must necessarily fall into the river; by means whereof the 
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Plaintiff's intestate, while in the exercise of ordinary care 
necessarily and unavoidably fell through said opening and into the 
river and was killed. The first count of the declaration was anneal 
by stricking out the words "constructed and", the charge remaining 
that the city possessed, used and controlled the said street and 
that the bridge was on the road leading to the city and connected 
with said Putnam street. 

The second count is the same as the first as amended, 
excent to charge that the city veraitted the bridge to remain SS 
or open to let boats through without any sufficient guard or warning 
-being placed or maintained at the approach thereof, to warn persons 
that the span of said bridge was open; by means whereof the plaintiffs 
intestate while in the exercise of ordinary care while riding in an 
automobile unavoidably fell through the opening and was then and 
there killed. 

The third count avers that the City negligmtly and 
wrongfully suffered said span in said bridge to remain open without 
any sufficient guards, gate or barrier across the same. 

The fourth avers a duty to place a warning by gates or 
barriers or other obstacles in the approach to said bridge warning 
persons that the same was unsafe to cross and avers a breach of 
said duty in that when the bridge was swung and the span open, it 
was permitted to remain open without any sufficient guard, gate, 
or barrier, or other warning being placed at a sufficient dis tance 
from the opening or roadway to warn persons that said span: was open 
and giving them an opportunity to stop before reaching said opening. 

The fifth avers that the gates or barriers placed across 
said opening while the bridge was swung were defective and insuffi- 
cient distance from the opening to permit a person driving an 
automobile to stop after seeing the gates before reaching the 
passage or opening in the bridge. \ 

To the declaration as amended the defendant pleaded, the 
general issue, and special pleas denying the possession, use and) 
control of said bridge and denying that it maintained it. : 


A number of reasons are assigned by the defendant for \ 
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a reversal of the judgment. The City of Peru is located north of 
the Illinois River. The river runs east and west at Peru, and the 
bridge in question extends substantially north and soyth. 
| It appears that on the day in question, about the hour 
of 7:50 o'clock in the morning, the plaintiff's intestate, in 
conpany with George Schuetz, who was driving the automobile, who had 
been engaged in delivering meat products, dwpve through Peru and 
onto the bridge in question, | 

Because of some defect in the mechanical operation of the 
draw, the bridge was closed and the draw was opened to permit of 
repairs. On the Peru side of the bridge was a gate which had been 
installed, so that it was closed whenever the draw was open. On the 
day in question when the repairs were being made the draw was opened 
and the gate was closed. . 

It is the contention of the plaintiff that his intestate 
and the driver of the car did not have any notice or warning of the 
bridge being open; that the gate was weather beaten and otherwise 
obscure so that it was not seen by the driver or the deceased until 
the car was within fifty feet of it and too late to stop before the 
car crushed the gate and then fe into the river where 
plaintiff's intestate was drowned. 

It is the contention of the defendant that the bridge 
in question is not owned or controlled by the city of Peru; that if 
any negligence could be attributed to the city of Peru on acount 
of the defect in the bridge, it would be because of the feilire of 
the city to close the road entirely from public travel. . 

This contention of the defendant is based on an a@ dinance | 
adopted by the City Council of the City of Peru, July 5, 1890, 
attempting to change its boundaries from those contained in the ori- 
Zinal act of incorporation. 

The -record discloses that the city @ Peru was incor- 
porated March 15, 1851, and that its corporate boundaries extended to 
the south side of the Illinois river; that on March 15, 1890, the 
city council submitted to the voters of that city the proposition of 


being becoming incorporated under the general incorporation act. 
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On March 15, x8® 1890, the city Council canvassed the vote am de- 
clared the result. and took the necessary steps to perfect the organ- 
ization under the general incorppration act in relation to cities 
and villages. 

The evidence further shows that on July 5, 1890, the city 
council of the city of Peru undertook to pass an ordinance changing 
the boundaries of the city and fixing the south boundary line of 
the municipality at the north line of the Illinois River. The 
ordinance of July 5, 1890, was admitted in evidence over the objec- 
tions of the plaintiff. No authority is conferred upon the city coun=— 
cil to change the boundaries of a city. The rule is that a munici- 
pality can exercise such powers and only such power as are expressly 
delfeated to it or are necessarily or fairly implied as an ancident 
to powers Sapromaly. acented A city undertaking or attempting to 
pass an ordinance of that character must be found in its character 
in express terms or it must be necessary to carry out some of the 
powers expressly granted. The city of Chicago vs, Webuter 246 Ill. 
504-307. 

When the city of Peru adopted the general incorporation 
act, no change was made in the legal idermity of the municipality, 
its territory, or its property. The only difference was in the form 
of the machinery of government by which it was to be administered. 
Sec. 1 of article 4 of the City and Village Act provides, how cities 
already incorporated may change their form of eovermient and adopt 
that act. Sec. 6 of said act provides that the court shall take 


judicial notice of the change in the form of goverment and that all 


7 


laws or parts of laws not inconsistent with the provisions of that act 
shall continue in force and apvlicable to such city or village as 
if the change in organization had not taken place. It is also 
provided by Sec. 11 thereof that the ordinance and by-laws in force 
shall continue in force until repealed, notwithstanding the change 
in organization. Sec. 12 of said act provides that all the property 
of every kind and description which was vested in the municipal 
corporation shall be deemed to be vested in the same upon pecoming 


incorporated under the provisions of that act. Notwithstanding the 
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fact that the city of Peru on July5, 1890 passed the ordinance in 
question, we are of the opinion that the bridge in question is a 
continuation of Putnam street and extends from the north to the 
south side of the Illinois River. The bridge therefore, is within 
the corporate limits of the city of Peru and the defendant is res- 
ponsible for its mainenance and repair. 

City of Chicago vs. Powers, Administratrix, 42 Ill. 169 
was a suit to recover damages resulting from the death of Mary 
Powers alleged to have been occasioned by the neglect of the city. 
It is cherped among other things in the declaration that the deceased” 
in attempting to pass over a certain bridge while near the north 
approach, the bridge being on the swing, stepped or fell through the 
opening into the river and was drowned. 

In the decision of the case, the court in its opinion 
at page 172 said: “The question of negligence on the part of the 
city was fairly presented to the jury and they have found it against 
the city and we are of the opinion that the evidence sustains the 
finding. But it is contended that it was not the duty of the city 
to provide lights for the bridge. It might perhaps he a sufficient 
answer to say that the city regarded it a ausy or they ie dee 
undertaken its performance. But the charger authorizes the city 
to levy a tax for the purpose of defraying the expense of lighting 
the streets of the city. It seems to us to be cbvious that a bridge 
over a stream, crossing a street is a part of the street. It is as 
much so as the cover placed over a drain or a sewer crossing aeiveet: 
Persons travel over it, as they do over other portions of a street, 
subject, it may be to any delay that may be occasia ed in évendue: 
and closing a draw. It is in, and must be a part of, the street. 

It is under the control of the city and kept in repair and attended 
under the city authorities, and we have no doubt that it was as 
much their duty to light the bridge as any other portion of the 
street." 

In the instant case, the record discloses that the city 
exercised jurisdiction over it by appointing a bridge tender and 


paying a part of his salary and passed ordinances regulating the 
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traffic over it. : 

We have examined the evidence bearing upon the question 
of thé negligence of the defendant and of the contributory negligence 
of the plaintiff's intestate. the evidence bearing upon each of 
these questions is conflicting. Under the state of the record, how- 
ever, we are not prepared to say that the verdict of the jury was 
against the manifest weight of the evidence. It is not necessary to 
city authority in support of the rule tmt the court should not set 
aside the verdict of a jury unless it was against the manifest weight 
of the testimony. Criticism is made of the instructions given on 
the part of the plaintiff. Instruction number 5 is particularly 
criticised. 

Gomplaint is made of the giving of the fifth instruction 
that referred to the negligence as charged in the declaration. 

In support of the defendant's contention it cites City 
of Salem v. Webster 192 Ill. 369. 

The instruction in City of Salem vs. Webster, supra, is 
to be found fully set out and reported in 95 Til. App. 129. In that 
case the instruction sets forth the duty of the city and told then 
that if they believe the plaintiff had been injured in the manner 
and form as charged in the declaration, the jury should find the 
defendant guilty. It directed a verdict and overstated the city's 
duty, but the giving of it was held not to be reversible grieaet 
The instruction in this case complained of, did not direct a verdict. 

Kurever Moreover, we have not been able to find a ything 
in the record to show that the pleadings were permitted to go to the 
jury when it went ott to consider of its verdict. We can indulge | 
in the presumption that the court complied with the law and that 
the pleadings were not permitted to be taken out by the jury when it 
was sent out to consider the case. 

Furthermore, it is said by the defendant that it was 
error to give the instruction because of the fact that the declaration 

dogs not clearly define the duty devolving upon the city. The de- 
fendent is in no position now at this stage of the case to raise any 


question as to the duty of the city charged in the declaration. 
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The declaration was pleaded to by the defendant. ‘The instruction is 

based upon the theory that the intestete was a guest. The record 

does not make it clear whether he was a guest or one who was assisting 
in the joint enterprise of delivering meat products, 

fhe eighth tkree instruction given by the court on the 
part of the plaintiff definitely submitted to the jury whether or 
not the intestate was a guest, and the only inference which can be 
drawn is that the jury held him to be a guest and that whether or 
not the dirver was guilty of contributory negligence was immaterial 
as it could not be imputed to the intestate. 

We are of the opinion that no reversible error was committe¢ 
by the trial court in the giving of the fifth instruction for the 
plaintiff. 

It is insisted that the court erred in refusing to sive 
instructions number 27-28=29-30-31-52-35 and 34, tendered by the 
defendant. We have examined the refused instructions offered on the 
part of the defendant. The jury was fully instructed on the part of 
the defendant as to the law of the case. No harm was done by the 
refusing the offered instructions. We have examined all of the 
reasons assigned by the defendant for reversal of the judgment. Ye 
are of the opinion that no reversible error was committed in the 
trial of the case and therefore the judgsent of the Circuit Court 
of La Salle County will be affirmed. 


Judgment Affirmed, 
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SECOND DISTRICT 


STATE OF ILLINOIS, © | 

I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand 





nine hundred and twenty- 
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ecun a held at Ottawa, on Tuesday, the Sixth day of May, in 
/ the year of our Lord one thousand nine hundred and thirty, 
, within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
vEP o the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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ROY F. HALL and J. E. GOEMBEL, 


ad 


APPELLEES APPEAL FROM THE CIRCUIT COURT 
=¥g= OF VINNEBAGO COUNTY. 


JOHN AUGUST JOHNSON, 


ets 


APPSLLANT 


Jett, P. J. 

Roy F. Hall and J. BE. Goembel, appellees, instituted this 
suit in the Circuit Court of Winnebago County, agsinst John August 
Johnson, appellant, to recover for attorney's fees alleged to be due 
them from the eppellant for services rendered in eonneethen with the 
contemplated condemnation by the Federal Government of certsin lands 
owned by the appellant thet were desired by the gcovernvent of the 
United States in connection with Camp Grant. 

A jury trial was had and at the close of all of the testi- 
mony, the court directed a verdict and finding in favor of appellees 
for the sum of $5000.00. 

Motions for a new trial and in arrest of judgment rere made 
argued and denied. Thereupon judgment was entered upon the verdict 
of the jury for the sum of $5000.00. This apveal by the appellant 
folloved. 

The declaration as orivinally filed consisted of one count 


and set up a contract between anvellees and the apvellant for legal 


Ki 
4 - 


services, and then averred a breach of the contract ie the appellant. 
Subseouently the common counts were added by anvellees. 

The followins is the contract declsred wo9):Nn by apvellees:- 
"Thies Agreement, entered into this 4th dey of Aurust, A.D. 1919, be- 
tween John August Johnson, of the City of Rockford, County of Winnebago, 
and State of Illinois, party of the first part,.and J. E. Goembel and 


Roy F. Hall, of the City of Rockford, County of Winnebago, and 


“State of Illincis, parties of the second part, is 2< follovs: 
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“Whereas, the United States Government is attempting to take, by 
condemnation, a certain farm owned by said party of the first party 


and whereas the said varty of the first varty is desirous of contestin 


2s 


gaid condemnation proceedings and he has this dey employed the srid 
parties of the second part to defend for him gaid condemnetion vro- 
ceedings, and agrees to pay said parties of the second vart for tueir 


serviced a sum of money equal to 10 per cent of the amount he receives 


ge) 


in excess of $68,692,65, and further agrees thet in the event thet 


he dces not receive in excess of $68,592.65, then the said party of 
the first part is to pey the said parties of the second part a reagon- 
able fee for services which they have rendered to him on account of 
said condemnation oroceedings, and further in the event that under 
the law, the Government is unable to prosecute said condemnation 


proceedings, then in that event, said vartyv of the first part agrees 
to vay said party of the second part a reas le fee for services 
rendered in said condemnation re eae and it is further agreed 

that in the event thst said cause is appealed to a higher court, or 

for any cause is dismissed or retired, in that event the said party 

of the first part agrees to ray said varties of the second part a fee 
equal to 15 ver cent of all money received over $68,692.65. "This 
agreenent signed in duplicate this leth day of August, A.D. x82 1919." 

To the declaration, the apnellant pleadéd the generel issue, 
and gave notice of the evidence that he would offer under the general 
issue. ‘The notices set forth that, instead of vromoting the interest 
of apvellant the appellees damaged and injured him and made it in- 
possible for him to recover or receive the sum of $68,692.65, the 
amount the government was at one time willing to pay in settlement 
of the condemnation proceeding; that the apnvellees rendered poor and 


unvaluable service 


ia] 


2s alwyers to the apnellant: and by their methods 


and practices with the government and officials, the latter absolutely 


refused to have anything to’ do with appellees in the settlement or 
adjustment of the condemnation proceeding; and because the covernment 
refused to do cusiness with the apsellees, the appellant was forced 
to employ other counsel and that the services rendered by appellees 


were of no value whatsoever to appellant 
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Two distinct crounds are urged by appellant for a reversal 
of the judgment. It is first contended that the contract entered into 
by which he employed appellees as ettorneys, berred him from coupronis— 
ing his claim against the government, and thet this rendered the con- 
tract null ‘and void. 

We have examined the contract with the view of ascertsining, 
as to whether or not the contention of the apvellant ign this respect, 
is well founded. In our opinion, there is nothing in the lanmiage 
used in the contract that sunoorts such contention nor by any reason- 
able construction can it be given that interoretetion. 
The main ouestion thet arises on this record is, as to whether 


ng a verdict. The record discloses that 


fats 


the court erred in direct 
the appellent was the owner of 240 acres of lend and the covernrent 
located Camp Grant on the same end adjoining lends under e lease with 

the appellant and other owners of land. At the expiration of the lease, 
Which was June 30, 1919, the Governuent began condemnation vroceedings 

in the District Court of the Imited States st Breeport, end the ep- 
pellant employed appellees to represent him es his attorneys and they 
entsred into the contract declared upon in this csuse. 

The evidence shows, apne ellees, shortly after entering into 
the contract, began work for appellant; thet one of anvellees been 
the securing of witnes-es to be used uoon the trial of the condemnation 
case; proppective witnesses were crlled uoon and interviewed; they 
were taken to the farm in question; the soil wes examined. It anvears 
thet a part of the lend was river frontage with a mriber of trees thereon. 
The trees were inspected, and the witnesses were secured to estimate 
the value of the river front. It took some three weeks time in going 
to and from the farm with the prospective witnesses and in the examination 
of the same. 

The record discloses, thet while one of appellees vas making 
preparations for trial, by way of obtaining witnesses end viewino’ the 
premises, the other was investigeting the lew, preparing 2 brief and 
instru ctions. 


A demurrer was prepared to the petition filed by the govern- 
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ment; thst appellees, or one of them, attended the Federal Court at 
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Freeport a total of tvent times or more on the hearings or expected 
hearings in the condemnation proceeding; that one of appellees attended 
the hearing before Judge L*ndis in Ghicago a mmber of times on the 
argument and hearings on the demurrer to the petition. The demurrer 
to the petition was overruled. A motion to dismiss was made; a number 


of hearings were had in. Chicago and finally the motions to dismiss wag 


ot 


overruled. Subsequently, appellent decided that he did not want to 


eae 


part with his land and was desirous of defeating condemnation vroceedings 


Appellees caused to be introduced in Congress a bill, the object of 


which was to take out of Camm Grent the lends of appellant and vith- 


R 


drawing from the Secretary of War authority to condemn the lends. 


The record further disclosss thet a nuaber of comminicetions 


7 


a3 
[39] 


pessed between appeilees and parties in soingt n regarding the legis- 


lation sought; that visits were made by appellees to the City of Wash- 


Ww 


ington; that one of appellees spent about tro weeks in Washington look- 
ing after the proposed legislation; and thet the law desired was finally 
passed and the lands of the apvellant withdrewn from Cano Grant and 
the authority to condemn the oremises in ouestion had been taken away 
from the Secretery of War. 
Owing to the legislation passed by Congress, the land — 
Was returned to apoellant. 
On the trial, appellees offered testimony bearing upon 
the question of the value of their services. Appellee Hall, testified 
that he had practiced at the bar a long while end thet in his opinion 
the usual, reasonable and customary price cherged and paid for such 
services in “innebego County was of the reasoncstle value of $5000.00. 
Hypothetical questions were nut to the witnesses embodying 
the facts as relied upon by appellees for ea recovery and including 
the kind and character of services rendered by them. 
Robert K. Welch, who nad vracticed at the bar of Winnebago 
County for forty years, and who hed been Judge of the Circuit Court 
for a number of years, testified that in >is opinion the usuel, rea- 


sonable end customary price paid for such services wes the sum of 


$5000.00. 


B. J. Knight, a lawyer, who had practiced at the bar of 
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Winnebago County for twenty vears or more, testified that in his 
Opinion the usual reasons Le and customary fee charged and paid in 
Winnebago County for such services was between %5000.00 snd $6000.00. 


fhe appellant offered no evidence to contradict the making 


= 


of the contract; he offered ne proof that the services were not 
rendered; he did not dienute the evidence offered by apvellees of the 
velee of the services. 


Aovellant contends thet even though svpellees msde out a 


ty 
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case and the appellant failed to make ovt a defense, the assessment of 
damages was.a question of fact for the jury; thet this is true although > 
the contract is valid. 

Under our practice, the triel court may properly instruct 
the jury to find for the defendant, when the olaintiff wholly fsils 
to make proof of any material part of his case. Tne cozrt vay also 


sintiff. Such an 
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allow a similer instruction in behalf of 
instruction is not vroper if there is any conpetent evidence tending 
te support a different ver“ict. Anthony et al vs. Wheeler, 130 T1l, 
128. 


An instruction to find for the plaintiff in an action for 
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establishing the right of recovery end there is no evidence tending 
to support the defense. iiarshall ve. The John Grogse Slothing Co., 
184 Tli. 421. 


In Mershell vs. The John Grosse Clothing do., Supra, at 


page 425, the court used this lengverze:- "It is also claimed that 


bh 


the court erred in instructing the jury to find e verdict for the 
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flict in the evidence it vas 


i 
o 
e) 
3 
Ki 
i) 


plaintiff. As there was x muestion 


of law whether on the facts vlaintiff was entitled to a verdict, and 
as there was no evidence tending to support any defense interposed 
by appellant, the court voroverly instructed the jury to return a ver- 
dict for the-.plaintiff.® 

If the facts in favor of the plaintiff are clesarly es 
tablished and are sufficient and undisputed, it is vrover for the court 
to instruct a finding for the plaintiff. Orleans ve. Platt 99 J. 8. 


678 (25 L. ed. 404). 


Where the plaintiff's evidence makes a prima facie case 





and defendant offers no evidence, the court should,:on motion, direct 
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a verdict for the plaintiff. Mason vs. Sault 93 Ver. 412, 198 Atl. 267, 


18 A.L.R. £2 1426. To the same effect ig Jonmesbury vs. Thompson 59 


¥ 

























‘Wer. 200, 59 Aw. Rep. 731-end 9 Atl. 571. 

A verdict should be directed for the plaintiff where there 
is no conflicting testimony and the evidence clesriy shows the right 
of the plaintiff to a verdict, or the evidence reasonably admits of 
no other conclusion then the one claimed by the plaintiff, or there 
is no comp etent evidence tending to supsort a verdict for tne defend- 
ant. _ And a direction in favor of the plaintiff is proper ware there 
is no conflict in the evidence 2nd no evidence to sunvort the defendes 
set up in the answer, or where the only defenses get un are of such 
a character ag not to be availaole against the plaintiff, or the 
pleintiff's case is clearly made out and the only defense attenpted 
to be proved is not pleaded. 

Again, the pieintiff is entitled to a direction in his fevor 
where the right to recover is overwhelwinely shown or where the plain- 
(tiff's evidence ie sufficient to warrent « verdict in his favor «nd 


= 


no evidence has been acduced by the defendant enpreciably tending to 


overthroz the case made by the pleintiff. The defendant on such 2 
motion is entitled to the most favorable construction of the evidence 
‘Which it will reasoneblé bear and the plai intiff's evidence must be 

ef such clear end undisputed cheracter that no question of fact is 

left for the finding of the jury. “he plaintiff is not entitled to 

fa directed verdict where there is some evidence in sunport of the 
edefenses, or there is a conflict in the evidence, or where it cannot 

be said that all reasonable men must ‘have drawn from the evidence the 
"game conclusions in favor of the plaintiff, or where the plaintiff 

has failed to prove a material issue ag his damages. 26 R.O.L. 1073-74 
psec. 79. 

Where the only cuestion involved is the legal effect of un- 
dieputed or written evidence it is for the court, and averdict may 

“be directed. Vol. 6 Encyclopedie of Pleading ond Practice 688. 

.' Eden vs. Drey 75 Ill. Ann. 102, was 2 cose in wukb which 
an inn-keeper lost the bagrage of his guest end the guest brought suit 


to recover the value of the goods so lost 7nd upon the trial the vlain- 


iff proved the loss of the goods end their value end the defendant 
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offered evidence, but at the close of all the evidence the trial court 


ct 


| held thet there wee no evidence to establish a defense snd inetructed the 


4h jury to find for the vlaintiff, and on enpeal the court 
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"It would epeeer from this record thet no other result could bave been 
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proverly obtsined than that which was directed by the trisl court." 
Suaiers et el ve. Hibbard, Svencer, Bartlett % Co., 153 
T11,.102, is a case in which the appellant agreed to HEE appellees 
certsin iron at a perticular price. Appe ellant rerus 
iron. Bea tees purchased iron in a higher market, they brought suit 
for the damages caused on account of the failure of sonellsnt to de=- 
liver, On the. trial appellees proved the contract, and the failure 
to deliver and thet they had bought in the market together with the 
price for which they hed ourchased, The court directed a verdict for 
the plaintiff for the totel amount claimed ss a difference between the 
eantract price end the price et which the evidence shows anvellees 
purchased. In the decision of the case the court et pege 112 seid: 
"The making of the written contrects being admitted et the triel, 
the court having construed them and held thet the orinted line in the 
ception of the letters wes no cart of such contracts and having re- 
solved as a matter of low thet there was no implied condition in then 
growing cut of their nature, the se ing deficit in the deliveries 
not being denied and there being no conflict of testimony in respect 
to the state of facts uoon which the damages were to be bosed, there 
remained in the cause no question thet required submission to the de- 


Cision of the jurv and it wes not manifest error to direct 4 verdict 


for the plaintiffs and instruct the jury at whet amount to asses 
the damages." 
In the instant case, we have one in which there was a 

contract entered into. It wes such a contract ag the parties had a 
right to make. In othsr words the contract was not in violation of 

any law. There was definite specific and 3etailed evidence of the 
services performed under the contract by sppellees. There was nositive 
. testimony showing the value of the services rendered. The performance 
of the services wes undisputed. There was no conflict in the evidence 


as to the value of the services. ‘The evidence reasonsbly admits of no 
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r conclusion thatm than the one claimed by the pleintiff. There is 


? 4% . aay 
no competent evidence tending to support 4 verdict for the defendant. > 
: e 


In view of the state of the record whet result should have — 
= - - 


we 


; ; 
llowed other than whet was done by the court? It is evident? thet > 
an 


a finding contrary to the one returned by the jury would have been 
: 


vacated. On due consideration we have reached the conclusion thet 7 


cumder the facts as disclosed by the record in this cause, the court 


woes warranted in directing eo vercict. The judement of the Girovit 


Court of Yinnebsgo County is therefore affirmed. 


Judgement Affirmed. 
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STATE OF ILLINOIS, | 
SECOND) DISTRICT rs I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—7-27) 
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Begun/and Held at Ottawa, on Tuesday, the Sixth day of May, in 
he year of our Lord one thousand nine hundred and thirty, 

feitnin and for the Second District of the State of Illinois: 

Peecente tie Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. fed 
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FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
SEF 1939 the opinion of the Court was filed in the 


J 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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V. M. MERCHANT, doing business 
as MERCHANT PLUMBING & HEATING 
COMPANY , APPEAL FROM THE CIRCUIT COURT 


APPELLEE OF WINNEBAGO COUNTY. 


-VSs- 


TAH 


ESSIE KWIGH ’ JESSIE B. BAXTER 
and W. E. GROGAN, 


es 


APPELLANT 


MAY TERM, 1950. 


Jett, Pe Je 

This suit was instituted by V. M. Merchant, doing business as 
Merchant Plwabing and Heating Company, appellee, in the Cire it Court 
of Winnebago County, ageinst Bessie Knight, Jessie B. Baxter and \/, E,. 
Grogan, appellants, to foreclose a Mechanic's Lien. 

On a hearing the Chancellor entered a decree in favor of the 
petitioner and directing Bessie Knight to pay the sum of (3299.46, with 
interest from the date of the decree, together with the Court msts 
within twenty days, and ordering the Master-in-Chancery to make a sale 
of the premises, mentioned and described in the petition of appellee, 
if she failed to make such payment. It is from this decree that the 
appellants prosecute this appeal. 

The record discloses, that on November 14, 1925, George E. 
Seott, owner of Lot 2, in Block 27, Edgewater Subdivision in Rockford, 
Illinois, togehter with his wife, Blanche 0. Scott, entered into a 
contract for deed for the sale of said premises to Bessie Knight far 
the sum of $5800.00, $400.00 of which was paid at the time of the 
execution of seid contract, the balance, according to the terms of 
the contract, were payable at the rate of 530.00, per month, beginning 
of the 14th day of December 1925. 

On the 19th day of November 1923, the said George HE. Sott, 
together with his wife, Blanche 0. Scott, conveyed his interest in the 


said premises aforesaid to the appellant, Jessie B. Baxter, by warranty 


deed and by the assignment of the contract made with the said Bessie 
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Knight. 

On July 1, 1985, Bessie Knight made a contract with apvellee 
for the installing of the plumbing in question in the residence 
situated on the said described premises. Appellee completed the 
installation of the plumbing in February 1925. Subsequently, Bessie 
Knight sold the premises to one Grogan and entered into a contract 
for a deed. Grogan defaulted in his contract and Bessie Knight ter- 
minated the same and eviéted him from the premises. Since that t ime 
Bessie Knight has rented the premises in question, either personally 
or through her agent Bert Baxter and has turned the rent over to 
Jessie B. Baxter to apply on the contract by which she is purchasing 
the same. No claim is made that Jessie B, Baxter or any one fora Her 
ordered the plumbing made or agreed to pay for it. 

The evidence shows that Bessie Knight told Bert Baxter, 
the father of appellant, Jessie B. Baxter, that she hed been or dered 
to have some plumbing done in the house and that he, Bert Baxter, 
told her she had better get it done, and that Bert Bexter was at the 
premises at one time when the ptunbine was being installed. 

The evidence also shows that Pert Baxter conducted all of 
the negotiations in the name of Jessie B. Baxter, at the time the 
property was obtained by her, and that she furnisned the consideration. 

the vs further shown that the contract Bessie Knight had 
was left at the office of Bert Baxter and all payments made by ner 
were made to Bert Baxter at his office. That Fert Baxter, in mak ing 


+ +49 


the collections credited Mrs. Knight's account and also credited 


ty 


4 


Jessie B. Baxter's account with the cash and payments. 


ies] 


The evidence discloses that Bert Baxter Zedeemed the 


premises from taxes tvo or three times. 

The question arising By reason of this record is, whether 
or not the interest of appellant, Jessie B. Bexter, who held the legal 
title to the premises in question as security for the balance of the 
purchace price agreed to be peid to her is subject to the claim for 


lien of appellee. There is no dispute as to the facts as they are 


disclosed by the record herein. 


The chaneellor decreed that appellee have a lien on the 


said described premises for the amount so found to be due from 
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Bessie Knight and that Bessie Knight pay to appellee the sum of 
$229.46, with interest from the date of the decree, together with the 
costs within twenty days, and that in case the said Bessie Knight 
should make default in the payment of said sum of money Within the time 
as provided in the decree, or that said sum was not mid by some one 
other than Bessie Knight, that the Master-in-Chencery should make a 
sale of the premises or such part or parts thereof as may become ne- 
cessary to pay the amount due at public venue to the highest and best 
bidder. 

In view of the state of the record, we are of the opinion 
it was error for the Chancellor to decree a sale of the entire premises 
for the satisfaction of the lien in the sum of $299.46, as found. 
Bessie Knight was primarily liable for the amount of the lien occasimed 
by the installation of the plumbing that was done by appellee, and her 
interest in the premises should be first subjected to a sale in satis- 
faction of the lien before any interest in the premises of Jessie Baxter 
could be attached. Furthermore, inasmuch as Jessie B. Baxter does not 
appear to have been a party to the contract or to have personslly known 
of the installation of the work or improvement being made, that only 
the increase value of her interest occasioned by reason of the making 
of the improvement can be made the subject of lien. Owing to the con- 
clusion we have reached, the decree is vevensea and the cause remanded 
with directions to enter a decree, directing a sale of the interest 
of Bessie Knight in the premises and in the event that her interest 
does not sell for a sufficient sum to pay the claim of appellee, then 
the increase value added to the premises by reason of improvements 
may be sold. 


Reversed and Remanded with Directions. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


J 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this _day ot 


in the year of our Lord one thousand 











nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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AT A TERM OF THE APPELLATE COURT, | at i 
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Begun and held at Ottawa,/on Tuesday, the Sixth day of May, in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 


Ce 


JUSTUS L. JOHNSON, Clerk. Vat oe i. iG 2 5 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
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1939 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General Number 3178 Acenda Number 7 


STEPHEN BUNKER, by Alice 


Bunker, his next friend, 


Appellee Appeal from 


Circui u 
Lees Cirevit Court 


— 7 . Nm» 
E, FORREST HERDIEN, Troquois County. 


we ert ee 


Apvellant 


Boges, d. 


An action @n the case was instituted by appellee in the 
circuit court of Iroouois county against appellant, based on a charge 
of negligence. Tre declaration consisted of three counts, and, as 

-finally amended, the first count charged that on Sentember 24, 1923, 
appellant, a physician and surgeon, advised that appellee was suffer- 
ing from appendicitis and that an operation should be performed; 
that appellant was employed to perform said operation and that he 
"Bo unskillfully and negligently performed the operation that, through 
hig went of skill when closing the incision, he left a roll of gauze, 
commonly called a sponge, in the Aidawen of the plaintiff"; that by 
reason thereof spvellee became sick and was caused to suffer un- 
necessary vain and distress, etc. The second count is substentislly 
the same as the first, except that it charges that appellant "negli- 
gentlyleft in thé cavity in the vlaintiff's body, and carelessly in- 
closed therein a large cuantity of cloth end geugze, and negligently 
sewed, stitched end inclosed the same in plaintiff's body, and neg- 
ligently suffered the cloth to remein in his body from the 24th of Sep- 
tember, 1923, until the 2nd dsy of November, 1923." The third count 
charged "that the sponge alleged to be so left (in apvellee's abdomen), 
prevented the passage of matter into the intestine, whereby ssid matter 
passed out through the incision in the body of the vlaintiff, by 
reason whereof the wouhd could not and would not heal, and the cloth and 
geuge caused great pain and suffering," etc. 

To gaid declaration appellant filed a piea of the general 
issue. A trial was had, resulting ina verdict and judgment in 


favor of appellee for the sim of $2,000. To reverse said judgment, 


es dri sbhrend 


mort Isecca 


ad 
ee 5. 


“oO ¢icored 


~aYv~ 
} 


Bfounosl 


PM TeasIOy 


% .eagod 


solisaqs yd botetitent asw easo ed¢ mb aoltos mh 


go Dsasd wilecas tsatsss yissroo aioiuporl to sriy00 tirortos 
aad 
,basn ,atiuoo sent beteiencoo aottarsfoeb ait -Sonsgifgen to 


(S8eL <5 “ednietqsd oo tadt begrsso x¥taroo deckt ont .Debremes vt cia 
‘ retire’ aew gealisong ted han twh, -<SCastirea Ooe metor aydc 8 f ietiente 


re 


soltateado me ¢edéd bas ee: motiogar 


» 


hos moiverece Sise miotsaq of Seyofcne aaw teelfeoqs dedt 


an 


vedd sotteitsgo ead bemrotreq we trenifasa drs yiintititens 9a" 
Po 
8 ttel et etaioni ads aiieacio sedv [Lins to tnsw aid 


Piitaislo adt to memohds arit af .sgroca s ballas Nis ceo ie 


a 
tooted¢ roaset 


x 


-n geTtive of hoavso aaw bas tote emsoed gelleadq 


8 
\ ; 4 
ake s 


£6, Bry eed 
foaoxe ,gatit edd as. AME Rs ers 
mi yviives adt ak fe ein 
mis volo to yiitasun eyrel s otetedd beacl 


eese eit beaolon! Hrre bototie ,bewen 


m 2s alia 


eqec TO MESS sit mort yood aid ot ofsess oF dtefo ant be te tive vitnes! 
- risoo | cit oy M.esel .cedmevork to oT & ede Leder E801. redne’ 
ate r fecgs £) ¢tef op ad ot bemalls egroqa sit eden bpgead. é 
~otitestat ac: inf tstdse to syssasq adit hod 
ect he vhod edd ot mote tort add dgsrotelt a0 
ised ton biiew bas ton bluvoo: bay ow ont torent 


ods , " gaitetive nets atag anny be: 


hol rt So noitsslosh 6: 


power brs to thre Boi 








-= Q= 


this appeal is prosecuted. 

It is first contended for 4 reversal of said judgment 
that the court erred in refusing to exclude the evidence and to 
direct a verdict for appellant, on motion made by him at the close 
of appellee's evidence. In view of appellee's evidence, as Ke 
shall hereafter discuss the same, it is only necessary for us to 
say that, taking said testimony as true, with all reasonable in- 
ferences to be drawn therefrom, the court did not err in refusal ng 
to exclude said evidence and to direct a verdict. 

Tt is next contended that the verdict of the jury is 
against the manifest weight of the CVIAGCICE. 

Appellee, at the time in question, was seven years of 
age, and lived in Kankakee. A few days prior to September 24th, 

Dr. Guertin of Kankakee had diagnosed his case as appendicitis. In 
the early morning of said day, apoellant, a resident of Watsda, 

who was called by ap ellee's parents, diagnosed ap ellee's condition 
as appendicitis. About 1:50 in the afternoon, appellant operated, 
assisted by Dr. Guertin. 

Following the operation, appellce remained in the hospital 
for some four or five weeks. Thereafter he was removed to tle home 
of his parents. Appeliee's father and mother both testified to the 
effect that, following said operation, ap pellee siffered great min; 
that he lost weight and became quite emanciated; that he suffered 
from gas peins and, in order to relieve the same, ap pellant di rected 
the giving of enemas. Appellee's mother further testified: "70n 
November $, 1925, he had been suffering so terrible with pain the 
whole forenoon, I gave him two enemas, and it didn't help. ‘wo 
otclock I gave another, this time I flushed down a piece of ZauUzee 
Came from his rectum. That bottle (indicating bottle handed to 
witness) holds the piece of gauze. After this gauze came from 


ok ek ok OK aK 


Stephen's rectum, he was in bad condition for a few days. 
. . f r oe Ee eee oe 

November 6, 1925, I showed this sponge to Doctor Herdien. * 

Doctor Herdien said, ‘And that went around his intestines and came 


out of his rectum; that is a miracle; that wouldn't happen again 


in a hundred years and anybody Live through it." 


Appellant testified with reference to said operation as 
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follows: 

"Starting the operation, I made the incision. ‘iw types 
of sponges were used. Until we incised through the abdominal cavity, 
Dr. Guertin did dl the sponging. Thereafter I did it all. * * * 
I did no sponging before the abdomen was actually opened. * * * 
With the abdomen opened, I found general peritonitis, but no ad- 
hesions of the bowel wall to the wall of the appendix; everything 
was free. Feces and pus were flowing all over the abdomen. ‘When 
I cut through, feces and pus seeped out. I saw an opening behind 
the appendix the size of my finger, and I saw there was an abcess 
cavity that lay above the kidney. A pint of thick,green pus came 
out of that cavity, ly incision was four or five inches long-- 
the normal incision. When 1 got in, after this pus seeped out, 
I pressed the outside of the abdomen a little, then I used my 
gloved hand inside and scooped until fairly dry. Icalled for 
a hot lap sponge. * * * It had been washed in hot salt water. Sister 
Mary Josephine handed me the lap sponge. Dr. “uertin didn't hand 
me any sponger in this operation. He did nothing except hold open 
the incision, I put the lap sponge in to absorb the feces and pus, 
handed it back to Sister Josephine and she gave me another, It was 
never out of my hand. I did that two or three times before it was 
clean enough to hunt for the appendix. I never used more than one 
of these laparotomy sponges at a time during this operation. After 
the interior was dry I found the appendix four-fifths sloughed off; 
it had busted and secretions had made it so fragile it had rotted 
off completely. Only a half-ineh of the appendix was left, fastened 

but didn't find it. 

to the small bowel. I searched for the appehdix undxdissecied 
tkxigose The boy was in too desperate shape to hunt and it would 
come out with the drainage. I went after the stump of the @ pendix 
and dissected it loose from the small bowel for it wouldn’t stand 
to be tied or clamped off. It was like liver tissue. * * * As it was, 
there was a very small hole in the appendix itself. I inverted this, 
turned the appeldix outside in. It was gangrenous back an inch 
around the apoendix. I knew if I didn't make a check valve there, 
it would leak toxie products, poison, coming from the bowel, so I put 


a purse string suture, a linen thread in a needle sewed in the bowel 


beng 
wa ne ; 


sewollot 


a90Nd ol .@ofeton ont obem T fOitste¢e edt anitaes3t 


ttivao Tsuimohds ant mguyoudd Boetomt aw Listet -DSeu otew xennoga te 


ee bie ae Ory ted teorecky BIignege ads SJe bbs iste) 4 %d 


ke * jbesedco vi Latins aay fenonde okt evoted anteaoge on BET 





=DS Of “PEK MUOT T ,beseqe cendhds ent nt Ee 
SULCTyISVe , (xftbnevgs ost To Lfew srt ot {fsw.lewod .erlt to enolagn 


MOnY  .temonds edt teve {fs Suiwolt ovew. aug bos 2zooet 92971 Bow 
Deited aailnege meiwaa L- yt) bOGoOe aug bas. geoet ,davoetdt ¢yo T 
R200d8 5 sew exect wee T Sasa Onl T Ya to. asta eat xthuecqs ext 
emso ai woets wo tr: 


Lo. gaig A ..yYenbiot ond oveds Ysl Jads-yiivee 


«\iiveo tad? to tio 


R 
os 
Fe 


meanol agent evil to tvet saw 





obs i. Lemron og¢ 


pied Beqoee uy elit, edie gat. dos 
‘ a 


re 


Ya foay. f mont ,elssvil so memadds oxft 19. ebferro aa Heasesg I 


‘ 
( 


i hbelleal..¢26 virial Litag Heqgooos bros ehtert dred bevels 





pics stlewy Fo oD 
RD NES Pa 


ai badusw seed Sed gr. *  * -o5foga gsl tots 


Psi taht S nidses .r0 regcoga gel est om bebasd aridgs2o) VisM 


Seroge gsl odt tug T MeLatornt ert 


ew TL; .fod dogs ex aves oie. bs entdgesok wetale. at dosed ti boirad 


, oa Ei r ae at Ae in fy oF 
BSW UL atoted soa: sent iO. Ow. Seda £ 


2iD T .Srtest ye. to JiuQ Levies 
OO Meus otros begs esever I <£Dbtegqa. at tot taud.o¢ favors. maote 
T9STA .doiteTsqo SB tolt anitub sarkt s ta asarore a te 
ito bedewols edt ttecuot xfhbneoqe aid Davot I rb. apr, roltedal aut 


Hsttor Bet gi eltosrs. oats. eben Hae Bnoitetoes Ste Baeud bash vay 





ees ent cot bedotese L ..fewod Lame edd oF 

Higow th baa deaszt (OF 99 aus -etsteqeed,.oat af S.S¥ ved. et arom ioatk 
<ibaog oe edt ho .qimanta ond Tost dyraw *Sgenlerh edd Adin Two emo 
Diets t'ailoow. ti rot Lewod Af sie est Mort. saoad tb bedooaath pas 
~aaWw st es * # * | exaeid. evil oxtf asw SD os. Tho boguslo to bolt ed vot 
,Bidg bettevar Ie .tLeatsé xKLbreg ge arid. ai alos Llsne giv 2 Baw otedd 
fork ne aosd Scorsta tsa aewid lh. yak eh latue xibloggs odd banret 


= 


(OUST erlev Booto s e2igu 'ahfh Loot weed xh baa) Qe. ot . aso 


ou 


& 


ent To doxi~tles 6 yieo “Vleve alqinoa Tio = 


fq L o8@s,Tewod ech mo xt gutimo9 . Hoatog: ,4touborg oLxedt dsel bivow, tt 





Lowod. ang fowen elboar gost bsetdd) ment s ,ewtiva gabite setyg 5 


SS SO a een 


| 
i 





-4— 


ever an inch from the appendix in the first healthy tissue there. 
* * * T saw there was no help for a fecal fistula so Icalled for 
the largest drain tube. A fecal fistula is caused by a sloughing 
off of gangrenous bowel that would allow gas ané boner Ganteat to 


leak out the center of this purse string suture. It is a hole in 


the bowel which would appeal in a few days. It is poisonous, dead 





tissue sloughing off, Before we put in the tube, I washed out the 
; | abdomen with salt water; filled it with ether to kill the germs and 
held the woulé together with my fingers while the surgical nurse 
counted the nut sponges which had been throvn on the floor. None 
of them were used by me after this abcomen was opened. After the 
time the wound was held together and the mrse had counted the 
sponges and reported no sponge missing, I put in our largest long 
drainage tube; its diameter is five-eightHhs of an inch internally. 
* * * Volumes of gauze are loosened énd soaked in hot boric acid, 
then wound around the tube sticking out of the incision. We put 
a large amount of padding outside to keep moisture there as long 
as possible." ° 

In rebuttal, appellee offered in evidence a letter written 
by apveliant to Nelson Bunker, the father of appellee, under 
date of November 19, 1923, which, among other things, stated: 

"T wes telling my wife after I left you yesterday thet 
it would be too bad if you really brought suit against the hoppital 
since if the truth were known, the accident may have saved Stephen's 
life. You will remember that I told you a portion of the caecum-~- 
the large bowel to which the appendix is attached=- was denuded of 
peritoneum, and so friable that a needle would not do anything but 
tear through, and rather than resect it-- the only thing I could 
have done-~I returned it in the belief that a fecal fistula, if it 
occurred, would be less dangerous to life than exposing a large 
fresh surface to intoxicating pus. That fistula evidently occurred, 
and the gauze was there to block it, and by the time that nature had 
started regeneration it had come through--and in the meantime pre- 
vented that terrible overflow of fecal matter that so often kilis 
children, who seem to have much less resistance to that intoxication 


than an adult. On top of that I'm pretty sure that the sisters 
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were half scared to death when you showed them that Sponge, and 
they acted so peculiar because of that fact,” 

A proper foundation having been laid on the examination 
of m pellant, Dr. R. A. Buckner was asked the following question: 
"Doctor, I will ask you whether or not, on December 29th, 1925, in 
‘the Iroquois Uospital here in the city of Watseke, this defendant 
said to you this or this in substance-+I left a sponge in Stick 
Bunker's boy and it came out in an enema several weeks later'-- that 
or that in substance?" Ue answered "Yes, sir." 

The sponge or guaze which appellee claims passed fom his 
body was admitted in evidence... Appellant testified that none of the 
sponges used, cither by Dr. Guertin or by himself, at the tine of 
said operation, was of the character of the sponge offered in evidenee 
by aprellee. Appellant's testimony as to the character of sponges 
used and their use during said operation, is corroborated by the 
testimony of Dr. Guertin and of Sister Mary Josephine, who had charge 
of said sponges, She testified that she counted the sponges that 
were used and those returned, and that the count tallied. 

It is strenuously insisted by counsel for appellant that, 
not only does the evidence on the part of appellant conclusively 
show that all sponges used were accounted for, and that the sponge 
offered in evidence by appellee was not the seme cheracter of sponge 
used in the operation, but that, under the testimony of Dr, Benjamin, 
Dr. Gibson, Dr. Guertin, Dr. Nickerson and hinself, it was so in- 
probable that a sponge left in the cavity in question could have 
entered appellee's bowel and passed out through the rectum, as claimed, 
as in end of itself would render the verdict against the manifest 
weight of the evidence. Said witnesses all testified to the erfect 
that if a sponge had been left in peak cavity, it woulc have been 
expelled along the line of least resistance, and that such line would 


have been through said incision. The cross examination of said 


} 
ct 


physicians discloses that a sponge so left may in fact enter the 


intestines and pass out throuch the rectum. In view of this testi- 
mony, and of the admissions made by aprellant, we would not be 


warranted in holding that the verdict is against the manifest weight 
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ef the evidence. 

It is next insisted that the evidence fails to show that 
appellee is entitled to any substantial domages. It is conceded 
that appellee suffered severe pain, but it is contended that these 
pains were the proximate result of general peritonitis. It was a 
question for the jury whether or not, if @ pellant was in fact 
guilty as charged, appellee's pain and suffering was increased there- 
by. Without going into a further discussion of the evidence, it is 
only necessary to say that we are not prepared to hold that the jury 
was not warranted in finding that anpellee was entitled to substantial 
damages. Neither are we prepared to hold that the damages awarded are 
so excessive as to warrant a reversal on tiuat ground. 

It is next insisted that the court erred in giving apsellee'ts 
third, fourth, fifth and sixth instructions. 

It is contended that the third, fifth and sixth instructions 
are erroneous in renuiring "the degree of skill and care-.to be exer- 
cised by the defendent to be that which * a reasonably skillful phy- 
sician. and surgeon in the locality where an operation is performed 
would have exercised under the same circumstances and conditions.'" 
Appéllant was not prejudiced by the giving of these instructions. 


Even if said instructions were not entirely accurate, appellant is not 


pH 


in a position to complain, as his given instruction number 8 was of 
like character. 

fhe objection to instruction number 4 is that, “in charging 
thet he (appellant) carelessly failed to remove one of- said sponges, 
the instruction directed and instructed the jury to find sometning 
whieh is entirely unsupported by any evidence in the recor." It is 
only necessery to say that the letter written by apvellant, together 
with the admissions testified to by Dr. Bucknerfland by appellee's 
mother, discloses that seid point is not well taken. ‘he other ob- 
jections made to this instruction are not well taken. 

Tt is next insisted that the court erred in refusing 
appellant's refused instructions six and seven. The giving of in- 
structions of the character of no. 6 has been condemned. No. 7 is not 
carefully guarded. The court did not err in refusing said instruction, 


It is next insisted that the court erred in its rulims 
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on the evidence. In this connection it is contended thet the court 
permitted counsel for appellee to propound to the expert witnesses 
hypothetical questions which assumed that the gauze in cuestion was 
left in appellee's abdomen and came out of his rectum, this being a 
controverted question of fact. In propounding hypothetical questions. 


counsel have a right to assume the facts Which their evidence tends 

to prove, as a basis for the expert opinion. Chieage | He Le Gs Be 
Co. Vv. Wallace, 202 T1l. 126-133; People v. Geary, 297 Ill. 608-615. 
The court did not err in this connection. Even conceding thet the 
court erred as contended, anpellant is not in a position to siccess- 
fully urge this objection, for the reason that the same fact was 
assumed in a hypotheti€al question propounded by counsel for appellant 
to Doctors Guertin, Pen jamin and Gibson. ft might also be observed 
that the objections to the hypothetical questions were of a general 
character. Objections to hynothetical questions should pcint out 
specifically the ground of the objection. Chicago Traction Co. Vv. 
Roberts, 229 Ill. 481-485; People v. Mandell, Chisago & EB. I. R. R. Co. 


move Mutual 


o 


v. Wallace, supra; People v. Scott, 284 (11. 458-467; Logs 
Life Ins. Co., 293 Ill. 510-5143 Feople v. 'andell, 506 Ill. 413-418. 
Tt is also contended that the court “erred in refusing to 
permit the defendant to introduce evidence that the present lawsuit 
was not instituted in sood faith". The proffered testimony was with 
reference to what was said and done by apoelliece's father. Tnasmuen 
as this suit is prosecuted in appellee's name and for his Se 


. i | 
}ellee. The: | 


n 


whet his father may have said cannot be 





i \ 


court did not err in this ruling. | 


Tt is also insisted that the court erred in refu isine"to N 
specifically instruct the jury to disresard prejudicial and inflemma-| 
tory qiestions put by counsel for plaintiff to witnesses, and fan eae 
erred in nermitting counsel for plaintiff in his closing argument to 
the jury to make prejudicial remarks." Where the objections were 

well founded, the court sustained the same and instructed the jury 
that statements of counsel as to facts not in evidence were to be 
wholly disresarded. This assignment of error is not well taken. 


Certain cuestions complained of were propounded to appellant 


for the purpose of showing that, pending this controversy, he con- 
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"questions. While we are of the opinion that this was not the cha: 
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oF case bs such veatinony would be admissible, still ¥ we nates that 


; no serious prejudice resulted to appellant by reason of such mes- 
. a 






‘tions. 
’ — ©. 
Finding no reversible error in the record, the judgment af 






the trial court will be affirmed. 
. Judement affirmed. an 
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STATE OF ILLINOIS, I 

SECOND DISTRICT Fe I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this -day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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Begun and he & at Ottawa, on Tuesday, the Sixth day of May, in i 
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MORGAN D. WISH, 
Plaintiff in Error 7 
irrot to Circuit 
TS- : Court of Winnebago 
3 County. 
EDITH M. KUHARSKE, 
Defendant in Error, 
JONES J: 
Plaintiff, Morgan D. Wise, brought a suit against defendant, 

Edith M. Kuharske, in assumpsit to recover commissions as areal 
estate broker. A jury returned a verdict in favor of the defend ant. 
Judgment was entered thereon and plaintiff has brought the eause to 
this court by writ of error. 

The declaration contains three original and three 
additional counts, each of which avers the employmant, the procur- 
ing of a purchaser, able, ready, and willing to buy upon the ey 
proposed, the amount of commissions thereby carned, and the refusal 

of the defendant to pay. The defendant filed a plea of the general 
| issue with notice that she would offer proof that the purchaser 
was unable to buy at the price and terms agreed upon and that the 
plaintiff, at the time of producing the purchaser, knew he was unable 
to purchase upon the agreed terms. 

Mrs. Kuharske was tee owner o@ a farm of eighty acres 
in Winnebago County. She employed Wise as her broker to sell the 
farm. On December 10, 1927, he produced one Simon PF. Larson, who 
entered into a written contract with the defendant, whereby he 
agreed to purchase and she agreed to sell the farm for %24,000 
on the following terms:- The purchaser to assume a first mortgage 
of $5,500, a second mortgage of $1,000 to pay $4,000 cash, $1,000 
on May 1, 1928, and the remainder in five equal annual payments of 
$2,500 Cais beginning January 1, 1929 with six per cent interest 
per annum. The contract provided that the defendant would furnish 
an abstract showing merchantable title. 


Most of the material facts must be gathered from the 
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testimony of the parties litigant. In many respects there is a 
decided conflict in their testimony. However, it is undisputed 


that when Mrs. Kuharske first went to see Wise, she told him she 
was in financial distress and needed money, especially for the 
purpose of educating two of her sons. Wise toid her he thought 
he could find a purchaser. Theydiscussed the subject of commissions 
and agreed upon the emount. He took a seven day option to himself, 
which he did not exercise. On the day the contract was entered into 
with the purchaser Larson, Wise called the defendant by ‘Phone and 
told her he thought he had a buyer, provided she would accept a 
lessér sum than $4,000 as a down payment. She declined to do this, 
and later Vise again called her and said he had everything arranged, 
According to the testimony of the defendaut, sie asked 
the plaintiff who the purchaser was. Plaintiff replied that he 
was a manufacturer; whereupon Mrs, Kuharske said, "Then I will be 
sure of getting my $4,000 cash risht away; there won't be any delay?" — 
He replied, "Yes, it is all right for you just the minute the 
abstract is brought up to date. It is in the bank waiting for 
you." He told her he had prepared a contract which he would send 
her, together with a binding check of $200. He added that he could 
eet the whole $4,000 by the end of the week if the abstract was 
completed. She further testified that relying upon plaintiff's 
representation that the down payment was in the bank ready to be 
delivered when the abstract was completed, she signed the contract. 
Wise denied that he told Mrs. Kuharske that the $4,000 
was in the bank ready to be paid, when a proper abstract was fur- 
nished, or that he Baid anything about $4,000 being in the bmk, 
He testified that he told her the sale would go througn according 
to the terms of the contract. 
The abstract was delivered about December 17th. The 


purchaser made no objections to the title, but failed to make the 
4 


down payment. On January 4, 1928, he wrote a letter to irs. Kuharske, 
stating that when he entered into the agreement with her, he had 
the pramise of four other parties to participate with him in the 


deal, but they had backed out on account of price and terms, so that 
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he was unable to go through with the deal. Ne advised Wise to the 
same effect. A short time afterward, Mrs. Kuharske sold the farm 
to another party not connected with the plaintiff. 

The defendant attempted to interpose a defense of 
fraud on account of the alleged misrepresentations of her broker, 
and also a defense that the commission was due and payable only out 
of the frist substantial peyment made by the purchaser. The last 

mentioned defense was not included in the notice given under the 
general issue and had no proper place in tie trial. The reai ques- 
tion involved is whether or not Vise acted in bad faith toward his 
client by misrepresenting to her the facts concerning the dom 
payment agreed upon. As heretofore observed, the evidence upm 
this question is a conflict. “irs, Kuharske had no acquaintance 
whatever with the prospective purchaser. ‘She had never seen him 
at the time she entered into the convract to sell her farm to 

him, All she knew about him was what she learned through ner agente 
The first time she ever met him was about the time of the trial 

of this cause in the circuit court. It developed on the trial that 
he did not have $4,000 in the bank when he executed the contract. 
All he had was a little over “600. He was not dealing for himself 
mings alone, but for four others as well, and this fact was known 
to Wise, but unknown to Irs. °Kubarske. 

Plaintiff insists that even though the prospective 
purchaser was not able to make the agreed dom payment, he is en- 
titled to his commissions, because 1re. Kuharske accepted Larson 
as a purchaser, ready, z and willing to perform. In support 
of his contention he cites Fox v. Ryan, 240 Ill. 591, and other 
cases, but they dof not support his position. The rule laid dom 
in those cases is that a broker is entitled to his commissions, 
notwithstanding the purchaser fails to carry out the contract am 
make the payments agreed upon, provided, however, the acceptance 

of such purchaser by the owner was without fraud or deception on 
the part of the broker. In the instant case, the defense made by 


Mrs, Kuharske is that she accepted the purchaser because of the 


fraudulent representations made by the broker of the purchaser's 
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ability to make the down payment. This case is also to be distine- 
ished from other cases in that the contract of purchases con- 

templated the payment of $4,000 in cash upon the furnishing of an 
abstract showing merchantable title. 1s to this payment, there was 
no extension of cvedit. Ina sense, the payment was to be con- 
temporaneous With the execution of the contract and delivery of an 
abstract showing a merchantable title. Common fairness would compel 
the payment of this suit before a broker would have any right to 
claim that he had actually produced a purchaser able to buy upon the 
agreed terms. 

the pleadings do not define the issues with the definite- 
ness ordinarily required, but counsel for plaintiff have correctly 
stated, on page 10 of their brief, that because the case had been 
tried by both sides of the theory that a good piea of fraud had been 
filed, the “record must be considered e8 though an adequate plea 
of fraud was in the record." The jury heard the evidence and saw 
the witnesses. They were in a better position to judge of their 
credibility than a court of review can be. Their opportunity to 
determine where the truth lies was better than ours is, and wefwel 
that their verdict-is not against the manifest weight of the evid ence, 
put is in thorough accord with it. 

It is urged that the trial court made improper rulings 
upon the admission of evidence. Some of the questions propounded 
to witnesses were not in good form, but the defendant had an undoubted 
Pi igh t to state as a matter of fagét that she relied upon the repre= 
sentations made by her broker when she executed the contract with 9 
Larson. The conversation between plaintiff's son and Wise, al though 
it was had more than two weeks after the contract was entered into, 
was properly admitted, in corroboration of other testimony as to 
similar statements made by plaintiff prior to the date of 
Larson contract. 

The instructions complained of by counsel for plaintiff 
are subject to much of the criticism made against them, and were it 

\ 
not for our belief that justice has been done in this case and that 


upon no theory should the plaintiff be permitted to recover under 
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eee in this recora, we would be compelled to reve 


the juranent and remand the cause. It is more important in the ie 
eo eration of justice that litigation should end in the attain 
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ment of substantial justice, th that a record of proceedings sho ula 


be built up which is without flaw or blemish. (West Chicago Street 


‘R. R. Co. v. Maday, 188 Ill. 308.) 
The judgment in this case is therefore affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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Clerk of the Appellate Court 
(88416—1M—5-28) <@e.7 





lh 

y f 
/ AT A TERM OF THE APPELLATE COURT, 
{ i ¥ f 
f f s 


4 | f 


ff 
Begun and held at Ottawa, on Tuesday, the Sixth day of;May, in 
f j 





the year/ of our Lord one thousand nine hundred and thirty, 
within na for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. = 











BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 2 1930 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





In the Matter of the 
Appeal from the Circuit Court 


) 
Estate of Mary B. ) 
of Will County. 


Morriarity, Deceased. 


JONES, J: 

| This litigation is to determine the owmership of certain 
negotiable bonds of the face value of 812,000, with coupons attach- 
ed. Appellant, the Will County National Bank, as administrator of 
the estate of Mary B. Moriarity, deceased, claims that the bonds 
belong to the estate. Appellee, Mazie Bradley, claims they belong 
to her and that she acquired them through a gift from Mary B. 
Moriarity, in her lifetime. The proceedings were instituted in 
the probate court where an order was entered adjudging the bonds 
to be the property of the said estate. An appeal was taken from 
that order to the circuit court, which Court held the bonds to 

be the property of Mazie Bradley. ‘The administrator then appealed 
to this Court. 

The material facts are that Mary B. Moriarity was the owner of 
considerable property and made investments in bonds and other se- 
curities. Mazie Bradley, her niece, was a widow with three small 
children. Her husband died in 1925 leaving her little property. 
Mrs. Bradley was crippled in both hands and feet. She was unable 
to get about the streets, except with the aid of some other person. 
Her aunt, Mary B. Moriarity, manifested considerable affection and 
sympathy. She expressed her sorrow over her niece's misfortune and 
declared her intention to assist in rearing the children. So far 
as the record diseloses, she had no other dependent relatives. She 
- made frequent contributions to the support of the family and de- 
frayed much of the expense of sending the children to school. 

She rented a safety deposit box from The Illinois Trust Safety 


Deposit Company under a contract with that Company from ApBil 24th, 
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1923, at an annual rental of $3.50. In this box she kept her 
securities. The contract contains a printed form and provides for 
_ the appointment of a "deputy" who is authorized to enter and have 
access to the Safety Deposit Box. This form was filled out for the 
appointment of Mrs. Bradley as such deputy and was signed by Mary 
B. Moriarity. There were two keys to the box. One was given to 
Mary B. Moriarity and the other to Mrs. Bradley. It appears from 
an endorsement afterwards made on the contract that a deposit fee 
of $1.00 for the key given to Mrs. Bradley was refunded and her 
key returned to the Company. 

In 1925, Mrs. Bradley purchased from Halsey, Stuart & Company, 
bond brokers, a $500 bond of the Chicago North Shore & Milwaukee 
Ry. Co. The brokers delivered the bond to her in an envelope de- 
nominated "Form 99". The envelope is about ten inches long and five 
inches wide. On the back is printed matter with spaces for such 
data as, interest dates, amounts , Maturity, number, etc. It has 
in large letters near the center, the words "PROPERTY OF" aid imme- 
diately underneath there is a line where the ‘owner's name and 
address may be written. 

About the same time, Mrs. Bradley acquired from her aunt 
Mrs. Moxley, a $500 bond of the American Telephone & Telegraph 
Company. It was placed with the other bond in the envelope fur- 
nished by Halsey, Stuart, & Co. The record shows that Mrs. Bradley, 
on various occasions, went with her aunt to the Safety Deposit 
Company and that she never was there except in the company of “her 
aunt. Upon the death of the latter, a number of her heirs, ink 
bluding Mrs. Bradley, assembled at the Deposit Company and there} \ 
in the presence of an inheritance tax official, the safety box wae 
opened. In it were various securities belonging to the decedent || 


and also a cloth bag of heavy material. When the bag was opened, | 


it was found to contain the Halsey, Stuart & Co. envelope of Mrs. \ 


' { ow 
Bradley. ‘This envelope not only contained the two bonds purchased 


by Mrs. Bradley, and conceded to be hers, but it also contain d the 


bonds which are involved in this litigation. 
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With certain well understood exceptions, the law will re ver 
presume a gift inter vivos, and the burden of proving such a gift 
and its essential elements is upon the donee. (Bolton v. Bolton, 

306 Ill. 473.) The bonds were negotiable instruments and subjects 
of a valid gift without endorsement or written assignment, if de- 
livered to the donee with intent to transfer the title. (Rothwell 

¥. Taylor, 303 Ili. 226.) They were, at one time, the property of + 
the decedént. It was therefore the duty of Mrs. Bradley to es- 
tablish by clear and convincing proof, the essential elements of 

a gift inter vivos. The essential facts are (1) the delivery of 

the securities by the donor to the donee, and (2) an intent to 

pass title from one to the other. (Bolton v. Bolton, supra; Rothwell 
ve Taylor, supra.) 

The evidence in this case is not conflicting. In addition to 
the facts already recited concerning the relationship of the parties 
the joint access to the safety deposit box, and the individual . 
purchases of bonds by the two women, the record discloses that Mrs. 
Bradley had written on the envelope furnished her by Halsey, Stuart 
& Go., in the appropriate blank, her name and address, "Mazie 
Bradley, 728 Addison Street". Sometime later she changed nee 
residence and an ink line was drawn through the address on the 
envelope. Immediately underneath this line was written the new 
address, "1363 Greenleaf Ave." This change was made in the hand- 
writing of the aunt. Mrs. Byadiiey again moved, and her aunt, in 
her own handwriting, endorsed on said envelope the latest address 
of her niece, "4876 Winthrop Ave." and immediately under those 
words she wrote “New Address". ‘These personal acts of the aunt 
Glearly indicate that she knew and recognized the Halsey, Stuart 
& Co. envelope and its contents were the property of her niece. 

The physical condition of lirs. Bradley was such as to 
refute any charge or imputation that she put in her envelope nones 
belonging to her aunt. ‘he key which had been given to Irs. 
Bradley at the time the box was rented was undoubtediy surrendered 
because of her physical inability to go to the Safety Deposit 


Company alone and there was no good reason why she should not return 
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the key and get back the dollar which had been deposited for it. 
Every circumstance in evidence seems to show that the aunt, with 
a realization of the necessities of her niece, not only intended to 
pass title to the securities, but manifested that intention by 
an actual delivery thereof into the depositary envelope of Mazie 
Bradley. 

In this envelope there were also two slips of paper, 
each containing memoranda in the hendwri ting of the donor, Mary 
B,. Moriarity. One is "Petitioner's Exhibit =", At the top of the 
slip appears the words "Mazie's Bonds" and under it is a list of 
bonds in most respects identical with the bonds in controversy. 
The same can be said of “Administrator's Exhibit 0". There is 
some discrepancy between these two lists and the actual securities 
contained in the envelope. But the facts‘renain that the lists 
are in the handwriting of the decedent; that she marked them 
“Mazie's" and "Mazie's Bonds", and left them in Mrs. Bradley's 
envelope. Such circumstances are indicative both of an intemtion 
to pass. title and of an actual delivery of the securities. 

William Bradley, a son of the petitioner, aged 14 
years testified in reference to a memorandum in the handwriting 
of his mother made on the back of a picture. He stated that 
about two years ago he had come home from school and found his 
mother and bis Aunt Mery seated et a table. His aunt said "Magie, 
I want you to take a list of the bonés that I have given you that 
are in the box at the bank." liary B. Moriarity then read off a 
‘list of bonds and Mrs. Bradley wrote the names and amounts on the 
back of the picture. ‘hen the list was completed, Mary B. Moriarity 
said "There is $7500 in other bonds, and write dowm the name of the 
one that you bought." 

Mildred Kouch, a sister of Mrs. Bradley, testified to 
three different conversations in which Mary B. Moriarity made de- 
clarations with respect to gifts of bonds to Mrs. Bradley. The 
last conversation was at the ‘iesley Hospital, the day before Mary 
B. Moriarity died. According to the testimony of Mrs. Kouch, 
Mary B. Moriarity stated that she was glad she had already given 


$12,000 worth of bonds to Mrs. Bradley and she expressed a desire 
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to see her own sister, irs. Moxley, about making a will to dispose 
of the remainder of her property. Mrs. Moxley was sent for, but 
before she arrived at the hospital, Mary EB. Moriarity had taken 

a turn for the worse and was unable to transact any business. 

Two or three other witnesses testified to similar cm- 
versations and admissions. The administrator offered no evidence 
to contradict any of petitioner's witnesses, and we cbserve nothing 
in the record to discredit their testimony. A review of the record 
impels us to the belief that the securities found in iirs. Bradley's 
envelope were her individual proverty and that’the bonds in mntro- 
versy were actually delivered to her by Mary B. Moriarity as a gift 
and with the intention of passing title from Mary 3. Moriarity to 
Mazie Bradley. ‘these facts appear to us to have been shown with 
the degree of conclusiveness required by law. The judgment and 
order of the circuit court is therefore affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, l 

SECOND DISTRICT ie I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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WILLIAM L. KNIPPEL, Administrator ) 
of the Estate of RAYMOND J. KNIPPEL, ) 
DECEASED, ) 
) Appeal from the Circuit 
Appellee ) 
) Court of Will County. 
-Vs- ) 
) 
ELGIN? JOLIET & BASTERN RAILWAY ) 
COMPANY, ) 
) 
Appellant ) 
OCTOBER TERM, 1929. 
Jett, Ps J. 


William x. Knippel, Administrator of the estate of Ray- 
mond J. Knippel, deceased, appellee, instituted this proceeding in 
the Circuit Court of Will County, against Elgin, Joliet and Eastern 
Railway Company, appellant, to recover damages on account of the death 
of Raymond J. Knippel, occasioned by the alleged negligence of the 
appellant. 

A jury trial was had resulting in a finding in favor of 
appellee and against the appellant, and assessing the damages at 
$1750.00; motions for a new trial and in arrest of judgment were made 
argued, denied and the appellant prosecutes this appeal. 

The declaration consists of three counts. The gist of 
the first count is that the appellant negligently operated and pm - 
pelleé its switch engine in an easterly direction on June 29, 1927, 
through the Village of Matteson, in Cook County, and that appellee's 
intestate was injured and killed as a result of a collision with the 
engine at the time and am place stated, while appellee's intestate, 
exercising due care for his own safety, was-driving and operating 
a motor truck on the public highway that crosses the tracks of appellant 
In the second it is averred that the appellant, negligently omitted 
to ring a bell or sound a whistle within at least eighty rods from 
the place of the collision, and that the appellee's intestate was 


injured and killed as the approximate result thereof. The third 
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charges that the appellant negligently mmitted to remove a group 
of willow trees on its right of way, west of the public highway along 
which appellee's intestate was proceeding, and as a result thereof 
appellee's intestate was unable to see the approaching engine and 
was injured and killed in the collision. lach count of the declara- 
tion avers that the deceased left surviving him his father, mother 
and brother as his next of kin, and that his father and mother are 
deprived of pecuniary assistance by reason of the death of the de- 
ceased. <A number of reasons are assigned for a reversal of the 
judgment. 

The record discloses that the right of way of the Slgin, 
Joliet and Eastern Railway Company, as it intersects Crawford Avenue, 
on which the collision in question occurred, to the west thereof, 
eurved in a southwesterly direction; three hundred ana fifty feet 
west of Crawford Avenue at a point where the railroad tracks curve in 
a southwesterly direction, there is located on the north side of said 
Elgin, Joliet and Tastern Railroad right of way, some willow trees 
with a large number of branches; said trees being in the neighbor- 
hood of forty feet in height, and having 2 spread of between fotty- 
five and fifty feet, extending over the right of way for a distance 
of twenty feet, and into the telegraph line located thereon. One 
Hundred and forty seven feet north of the tracks on the west side of 
Crawford Avenue there is located a stop sign, six fect in height, and 
having a disk of 18 inches in diameter. It appears that the decedent, 
as he proceeded south on Crawford Avenue stopped at the stop sign, 
then vroceeded on to the tracks where the collision took place, at 
which time and place he met his death. 

There is evidence that the switch engine was running at 
a high rate of speed and did not sound a bell or whistle prior to the 
collision, end aid not slacken its speed up to the time of the impact, 
The truck was thrown fifty feet and the engine came to a stop six 
hundred feet east of Crawford Avenue. 

Two principal grounds ere relied on for a reversal of 
the judgment. ‘The first of which is that the court erred in refusing 


to direct a verdict in favor of the appellant at the close of the 
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evidence, on the part of apvellec, ond again at the close of all the 
evidence. 

We have investigated the record in this cause. The 
evidence of appellee, and taken as true with all the reasonable in- 
ferences to be drawn therefrom, fairly tended to prove the charge 
as laid in the declaration. 

A peremptory instruction for the defendant should not be 
given where the evidence introduced on behalf of the plaintiff when 
taken to be true, together with all legitimate inferences that may be 
drawn therefrom in favor of the plaintiff, tends to support the cause 
of action set out in the declaration or any count thereof, Wirich 
vs. Forschner Contracting Co. 312 Ill. 343; Libby, MeNeil & Libby 
Bs. Cook 222 Ill. 206-211, 

In sJirich vs. Forschner Contracting Compa y Supra, the 
court at pages 355-3556 used the following language:- “It must, we 


think, be accepted as settled law that a trial court has m pover, 
when a jury is not waived, to determine the weight and preponderance 
of conflicting evidence introduced to establish or disprove the 
facts. the decisions are numberous, and are uniform, that the trial 
judge is never authorized to take a case from the jury where there 
is legitimate evidence tending to prove the cause of action. When 
a motion is made to direct a verdict it is not the province of 
the trial court to weigh# and determine the prepoyderance of the 
testimony. This court has held in many cases that such a motion 
taises a question of law, and the function of the trial court is 
limited strictly to determining whether there is or is not evidence 
legally tending to prove the fact alleged. If there is such evidence 
the case must be submitted to the jury even though the greater 
weight of the evidence may seem to the court to be on the side of 
the other party. It has always been recognized that for a trial 
court to weigh and determine conflicting evidence and direct the jury 
what verdict to render would be a direct violation of the constitu- 
tional right of trial by jury." 

The verdict of a jury will not be lightly disturbed 


and will not be set aside where the evidence is conflicting even 
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though it may seen to be against the weight of the evidence unless 
it is apparent the jury have been actuated by passion or prejudice, 
C. B. & Q. R. R. Cow vs. Lee, Administrator, 87 Ill. 454; Rock 
Island vs. Deis, 38 Ill. App. 409. 

The second ground urged by the appellant is that the 
court erred in denying appellant's motion for a new trial. In 
this connection the argument is principally directed to the assign- 
ment of error, that the verdict is agsqinst the manifest weight of 
the evidence, it being insisted on the vart of the appellant that 
if the appellee's intestate had looked he could have sem appellant's 
engine in ample time to have avoided the collision and therefore 
he was guilty of contributory negligence which would bar recovery 
by appellee. 

The record distéloses,that on the charge of negligence, 
appellee offered testimony tending to the effect that no bell was 
rung or whistle sounded as the engine in question approached the 
crossing. Appellant offered +i testimony of the engineer and fire- 
man and other witnesses to the effect that the bell was rung and the 
whistle was sounded. Appellee offered evidence with reference to the 
willow trees in question growing upon or near the right of way of 
appellant company, and obstracting the view of one of the highway in 
question. The evidence as to the location of the trees is conflicting 
but it is uncontradicted that their branches extended over invo the 
right of way. I+ being the contention of appellee that the trees 
and the branches thereof tended to obstract the view of a person 
approaching the right of way as appellee's intestate was doing just 10 
prior to the collision that resulted in his death. | 


S 


A failure to stop look or listen, or to do any particular 


act before crossing a railroad track is not contributory negligence \ Ko 
as a matter of law, but whether the conduct of the plaintiff consti- 
tutes negligence is a question of fact for the jury to determine under 
all of the circumstances in view of all his surroundings. The a 
plaiasire is under no auty to anticipate negligence in others, but. 3 
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he has a right to rely on the known duty of the defendant. 
Moore vs. Hines 221 Ill. App. 589-594; Pienta vs. Chicago City 
Railway Company 284 Ill. 246-251. 

It is undisputed that the deceased stopped at the stop 
signal 147 feet from the crossing. ‘the decedent stopping at 
the stop sign, had a right to believe and rely upon the expee- 
tation that the employees of appellant would perform their 
statutory duties by the ringing of a bell or sounding a whistle 
at the crossing. there is really no definite rule leid dow 

in the books where a person is to stop approaching a railroad 
crossing and make an observation with reference to the approaching 
of traing. 

In addition to the statutery duty of railroads, the common 
law imposes a duty on them to use reasonable care in the manage- 
ment of trains approaching dangerous crossings. the speed of a 
train at a particular crossing under all of the circumstances 
may be_negligence, even though the stop signals are given, and 
Signals other os the statutory signals may be required in the 
exercise of ordinary care. 

In Elgin, Joliet and Eastern Railway Company vs. Lawlor, 
229 Ill. page 629, the court among other things said:- "Aside 
from the requirements of the statute, persons handling trains 
approaching crossings are required to us6 eee souaWie care, and 
what is such degree of care, is a question of fact depending 
upon the local conditions. One of the numerous conditions which 
would be material for the consideration of the jury would be 
the extent to which the crossing is used." The crossing in 
question was one over which evidently there was much traffic. 
The engine was certainly running at a high rate of speed. The 
truck was thrown 50 feet. 

In fiew of the state of the record we are not prepared 
to say that on the question of negligence of the appellant and 
of the awe care of appellee's intestate that the verdict is 


against the manifest weight of the evidence. 
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- Moreover, it appears that at the conclusion of all 

of the evidence it was agreed between counsel for appellee and 
appellant that the jury might view the vremises and the scene of 
the accident. The purpose of this evidently was to enable the jury 
to better understand the matters in controversy end view the track 
-where it intersected Crawford Avenue, the willow trees claimed by 
appellee to have obstructed the view, and whether they were on the 
right of way of appellant. ‘What the jury saw and observed could 
not be made a matter of record. This fact however, is of some 
importance and is proper, we think, to be taken into cons sideration 
in determining the weight of the evidence especially bearing upon 
the question as to whether the obstruction was responsible fa the 
accident. 

In Stearns on Real Actions 102, in speaking of the 
practice and allowing view by jury it is said:- "The design of this 
proceeding was to enable the jury better to understand the matter 
in controversy between the parties. % was not confined to real 
actions, but wes allowed in several ersonal actions for an 
injury to the reslty, trespass, quare clausum fregit, trespass on 
the case and nuisence." This quotation is referred to and cited 
in Vane et al vs. City of Evanston 150 T11. 616-62 3. The respec- 
tive parties must heve had some purpose in mind in allowing the 
jury to view the erossing where the collision occured. We can , 
not imagine there was any reason other than that it would give the 
jury a better understanding of the evidence. therf errors were 
assigned but not argued and were thereby waived. 

We eonclude therefore that the judgment of the Circuit 
Court of Will county should be affirmed which is accordingly done. 


Judgment affirmed. 
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I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Scal thereof, 
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of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





—in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(57517—2M—1-27) 








£ é i i j 
; f f yi f 
j AT A TERM-OF THE APPELLATE COURT, 
;) ff i 
/ i i 
| 
on Tuesday, the Sixth day of May, in 
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the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 
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Hon. NORMAN L. JONES, 
FRANKLIN H. BOGGS, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


SEP © 1938 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 8216 Agenda No. 25, 


In the Appellate Court of 
Illinois, 
Second District. 
May Tern, A.D. 1930. 
Isaac Bork, 
appellee, 
om Appeal from the Circuit Court 
Odcar 2. Hokin, of Peoria County. 


appellant, 


OPINION by BOGGS, J. 

Appellee filed a bill in the circuit court of Peoria County 
acsainst appellant, praying that he be enjoined from engaging in 
the junk business in the city of Peoria and its environs for a 
period of five years from November 15, 1928. A temporary injunec- 
tion was granted, which, on motion, was thereafter dissolved. 

An answer was filed to said bill, and the cause was referred to 
the mater in chancery to take the evidence and to report the same 
to the court, with his conclusions of law and faét thereon. The 
master took and reported the evidence, with his conclusions, and 
recommended a decree for injunction as prayed. Excentions were 
filed to said report by appellant, which for the most part were 
overruled, and a decree was entered for an injunction as prayed. 
To reverse said decree, this appeal is prosecuted. 

No question is raised by cither of the parties with reference 
to the pleadings, so it will not be necessary to set forth the same 
in this opinion. 

The record discloses that on April 22, 1926, appellee owned 
certain real estate in Peoria, Illinois, on which he operated a 


junk business; that on said date he sold seid business to one - 
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Jacob Manfield for $28,000, Manfield took possession of said busi- 
ness, and associated with him therein appellant, a son in law, and 
Arthur L. Manfield, a son, conducting said business as J. Manfield 
& Sons. 

In the summer of 1928, appellee began negotiations with Man- 
field for the repurchase of said business. On October 13, 1928, a 
gontract was executed for the sale of said business to appellee 
for $54,000, with a covenant on the part of Manfield not to re- 
enter the junk business for a period of five years in the city 
of Peoria and its environs, and that he would secure the written 
agreement of his wife, appellant and Arthur Manfield to the seme 
effect. On November 15, 1928, appellee, Manfield, appellant and 
Arthur Manfield met for the closing of said contract. At that time 
appellant had gone into the junk business in said city, under the 
name of Acme Iron & Metal Co. Appellee insisted that before the 
deal should be closed and the money paid over by him, appellant and 
Arthur Manfield must sign an agreement not to engage in the junk 
business as above set forth. Appellant at first refused to sign 
such agreement, but finally, after taking legal advice, signed the 
instrument, tosether with the wife and son of the said Jacob Man- 
field, said agreement being as follows: 

"In consideration of Isaac Bork purchasing the property and 
business of Jacob Manfield and Jacob Manfield & Sons, as provided 
in the foregoing agreement, and other good and valuable considera- 
tions to each of us paid, receipt of which is hereby acknowledged, 
the undersigned, we and each of us do hereby jointly and severally 
agree, that we will not, either singly or together, directly or 
indirectly, through any other person or concern, nor in any manner 
whatsoever, ensage in the metal, paper, rag or junk business in any 
of its branches in the City of Peoria, Illinois, nor in Hast Peoria, 
Illinois, or Bartonville, Illinois, for a period of five years from 
the date hereof; and the undersigned further agree in consideration 
of the premises, to sign acknowledge and deliver the deed and the 


bill of sale mentioned and referred to in the foregoing agreement 
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Jacob Manfield for $28,000, Manfield took possession of said busi- 
ness, and associated with him therein appellant, a son in law, and 
Arthur L. Manfield, a son, conducting said business as J. Manfield 
& Sons. 

In the summer of 1928, appellee began negotiations with Man- 
field for the repurchase of said business. On October 13, 1928, a 
fontract was executed for the sale of said business to appellee 
for $34,000, with a covenant on the part of Manfield not to re- 
enter the junk business for a period of five years in the city 
of Peoria and its environs, and that he would secure the written 
agreement of his wife, appellant and Arthur Manfield to the seme 
effect. On November 13, 1928, appellee, Manfield, appellant and 
Arthur Manfield met for the closing of said contract. At that time 
appellant had gone into the junk pusiness in said city, under the 
name of Acme Iron & Metal Co. Appellee insisted that before the 
deal should be closed and the money paid over by him, appellant and 
Arthur Manfield must sign an agreement not to engage in the junk 
business as above set forth. Appellant at first refused to sign 
such agreement, but finally, after taking legal advice, signed the 
instrument, together with the wife and son of the said Jacob Man- 
field, said agreement being as follows: 

"In consideration of Isaac Bork purchasing the property and 
business of Jacob Manfield and Jacob Manfield & Sons, as provided 
in the foregoing agreement, and other good and valuable considera- 
tions to each of us paid, receipt of which is hereby acknowledged, 
the undersigned, we and each of us do hereby jointly and severally 
agree, that we will not, either singly or together, directly or 
indirectly, through any other person or concern, nor in any manner 
whatsoever, engage in the metal, paper, rag or junk business in any 
of its branches in the City of Peoria, Illinois, nor in tast Peoria, 
Illinois, or Bartonville, Illinois, for a period of five years from 
the date hereof; and the undersigned further agree in consideration 
of the premises, to sign acknowledge and deliver the deed and the 


bill of sale mentioned and referred to in the foregoing agreement 
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as therein provided." 

Upon the signing of said agreement, appellee paid the con- 
sideration to be paid by him, and said transaction was closed. 
Appellant thereafter engaged in the junk business, and the bill 
in this case was filed as above sect forth, to restrain him fron 
so doing. 

It is first insisted by counsel for appellant that the evi- 
dence fails to show that appellant received any consideration for 
the signing of said agreement. 

It has been repeatedly held in this state thet it is not in- 
dispensable that the consideration shall pass directly to the promis- 
or, but any act which is a benefit to one party or a disadvantage 
to the other, constitutes a sufficient consideration to support a 
a contract. Buchanan v. International Bank, 78 I1l. 500-505; 

People v. Commercial Ins. Co., 247 Ill. 92-98; Schlatter v. Triebel, 
284 Ill. 412-415; Milby v. Mowery, 125 App. 417-420; Dickinson v. 
McKay, 177 App. 412-416. 

"Gyery sufficient consideration, although not technically an 
estoppel, contains the substantial elements of an estoppel in pais, 
since one man by his promise induces another to change his situa- 
tion-and to repudiate his promise would enable him to perpetrate 
a fraud.” 15 C. J. 518. 

The record discloses that appellee refused to consummate said 
transaction until the execution of the foregoing agreement by 
appellant and Arthur Manfield. Under the holding of the foregoing. 
authorities, even though appellent may not have received any part \ 


\ 
of the purchase price, appellee having parted with the same on the | 


strength of appellant's agreement not to enter such business, it \ 
was sufficient to support said contract on the part of appellant. \ 

Tt is next insisted that, even though a consideration passed 
to appellant for the signing of said agreement, it was not suffi- 
cient to warrant a decree of injunction to restrain a violation of 
the same, 


What we have already said in connection with the first 
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proposition made by appellant, sufficiently disposes of this cnten- 


tion. It is not necessary that any actual benefit shall pass to 


‘the promisor, provided the promisse would suffer by reason of the 


failure of the promisor to carry out his part of the agreement. It 
is practically conceded that appellee would not have consummated 
said contract, but for the execution of said agreement by appellant 
and Arthur L. Manfield. The consideration, therefore, was not mere- 
ly technical, but was substantial. 

"Courts will not enquire whether the consideration was adequate 
or equal in value to that which the party loses by the restraint.” 
Lynn v. Sigsbee, 67 Ill. 75-80; Hursen v. Gavin, 162 Ill. 377-380. 

It is next contended by appellant that he had no financial 
intérest in said business, but was merely an employee of Jacob 
Manfield, and that therefore his agreement not to enter into said 
junk business "is invalid and unenforceable as against public 
policy." 

While the evidence is conflicting as to whether or not appel- 
lant was in fact a partner in said business, the master and the 
court found that he was a partner, and this finding is supported by 
the evidence. Whether or not he was an actual partner, the evidence 
is to the effect that he had held himself out as such, and he is 
not in a position at this time to insist that he was not a yartner 
in said business, so far as appellee is concerned. But, if it be 
conceded that he was not a partner, he, according to his om testi- 
mony, signed said agreement for the reason that appellee would not 
pay the consideration and close said contract unless he did so, 
Under the foregoing authorities, this would be sufficient to bind 
appellant to the extent that a writ of injunction would lie against 
him if he violated said agreement. 

One of the arguments made by appeilant in this connection is 
that contracts in restraint of trade are held to be illegal and 
unenforceable unless it is made to appear that they are fair and 


reasonable. 
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Contracts in partial restraint of trade, of the character here 
involved, are held to be valid and enfordeable, 1530. J. 467-472. 
A contract or agreement not to trensact business at specified places, 
or with particular persons within reasonable bounds, is valid and 
enforceable. Hoops Tea Co. v. Dorsey, 99 App. 181-184; Lynn v. 
Sigsbee, supra, 80; Moore v. Bennett, 41 App. 164-1735; Hursen v. 
Gavin, 59 App. 66-69; Hursen v. Gavin, 162 I11. 577-380; Dernell 
v. Geis, 78 App. 498; Cahill v. Madison, 94 App. 4216-220. 

Where the restriction of a negative covenant is partial, 
reasonable, and calculated to foster the business of the covenantee, 
rather than to destroy competition, it is not against public policy, 
American S* & G. Co. v. Chicago, G. Co., 1864 App. 509-518; Southern 
Firebrick & Clay Co. v. Garden City Sand Co., 225 App. 616-622; 
Hursen v. Gavin, 162 Ill. 377. In the latter case, the court, in 
referring to the eontract thers under consideration, at page 582 
says: 

"It was only in partial restraint of trade. It was limited 
in time for the period of five years, and in space to the cityaf 
Chicago. = * * ‘The limitation here did not go beyond what was 
necessary for the protection of appellee in the prosecution or the 
business purchased by hin and was therefore reasonable. " ' 

To the same effect is Boyce v. Watson, 52 App. 361. In Rugg» 


v. Rohrbach, 110 App. 532, the court, in considering a contract of 


WY, Be \ 
\ 


this character, at page 933 says: I 
"That the restrictive covenant of appellee that he would not » 
engage in the same or a similar business in Chicago for three years 
was an important and controlling inducement to the making of the ye 
purchase by appellant." 
Under the foregoing authorities, it cannot be held that the av 
contract here sought to be enforced, being only in partial restraint i 


of trade, was unreasonable or unenforceable. It is of the char~ 


acter which the courts are uniformly enforcing. 
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It is next contended that there must be a ena emcees to 
which the contract in restraint of trade is ancillary, and that 
that main purpose must be between the parties, and that such main 
purpose did not exist in this case. 

What we have already said sufficiently disposes of this con- 
tention. The main purpose for the execution of the contract here 
sought to be enforced, was the protection of appellee from injury 
resulting from appellant or the other persons who executed said 
contract, entering into business in competition against appellee 
for the period of five years. | 

It is next contended by appellant that the court erred in re- 
fusing to continue said cause, on the ground that Victor Ff. Michel, 
one of the counsel for appellant, was a senator in the legislature, 
which was in session on Mare 11, 1929. 

While the affidavit in support of the motion for continuance 
was probably sufficient to warrant the granting of said motion, 
the record dist@hoses that no serious prejudice resulted to appellant 
from the denial thereof. Said attorney in his affidavit stated that 
he was to do the examining and cross examining of the witnesses, 
and had prepared himself for that purpose. The record discloses 
that this case was not close on the facts, and the findings of the 
mamter and the decree of the court on the facts were fully warranted 
by the evidence. We would therefore not be warranted in reversing 
said decree on account of the refusal of the court to grant said 
ie tenn 

Finding no reversible error in the record, the decree of the 


trial court will be affirmed. 


Deeree affirmed. 
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STATE OF ILLINOIS, 
ss. 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Hlinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy ef the — 





of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


day of 





said Appellate Court, at Ottawa, this 


_in the year of our Lord one thousand 








nine hundred and twenty-—— 





Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 


/ aa | 
Begun and held at Ottawa, on Tuesday, the Sete cette in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


oF GS | : e'\ 
FLOYD S. CLARK, Sheriff. FI UM ‘er 








BE IT REMEMBERED, that afterwards, to-wit: On 
2F the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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MAX BRILL, : 
Appellee, : Appeal from the 
ONS : Circuit Court of 
SAMUEL SANDLER , Peoria, County. 
Appellant :; 


This cause has been tried before a Justice of the 
Beace and also in the Circuit Court. In both courts, the 
plaintiff recovered a judgment for $237.50 end costs. The suit 
is for the recovery of commissions claimed to be due the plain- 
Citt LOR aging in the purchase of a stock of shoes. 

The plaintiff, Max Brill, for 4 number of years had 


been engaged in the retail show business. the defendant, Samuel 


ep 
7 


andler, had also been engaged in that business. The men had 
known each other for about seven years. Brill went out of th 
shoe business and was running a filling-station in Peoria. 
Sandler continued in the shoe business 

In July, 1928, Sandler came to the #itling-station 
of Brill end according to Brill's testimony, Sandler said, 
"T am incorporated now, and I am selling stocks and anything 
you get I will pay you well." Brill said, “How much?" end 
Sandler replied, "Five per cent." Thereafter the parties 


went together to look at several stocks of shoes in Peoria 


eé and also to see some in Trenton and 


lH 


which were for sa 
in other places in the vicinity of Peoria, None of these 
stocks of shoes were purchased. 

Brill further testified that during the same month, 
he hearned, through a friend of his, that there was a stock of 
shoes for sale at Lincoln, Illinois. He called Sandler by phone 
and gave him that information. It was agreed between the parties 
that they would go to Lincoln the next day ant to inspect the stock. 


In pursuance of that agreement, Sendler sent his car the next 
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morning to the filling-station for Brill. The two men then 
went to Lincoln, where they called upon Mr. Kuhl, President o& 
the Lincoln National Bank, which had a large claim aceinst the 
stock of shoes. Mr. Kuhl advised them that the stock was in the 
hands of Mr. Dean J. Harris, as trustee. ‘The parties then went 
to look at the shoes, but the stock was being rearranged and 
they were not permitted to inspect it. They agreed to return 
to Lineoln the following Monday, Brill further testified that 
Sandler did not wait until the following Monday to return to 
Lincoln, but went on the Saturday before, and purchased the 
stock for $4,750, without the kmcwledge of plaintiff. 
Sendler denied ever employing Brill or engagé&ne. 


him to assist in the purchase of any stock of merchandise. He 


z= 


tor 


denied that Brill gave him the information relative tothe 
stock of goods at Lineoln, and claimed he had know the stock 
£ 


was for dale several weeks before he and Brill went to see it. 


\ 
He testified that his only reason for taking Brill to Lincoin \ 
\\ 
tates. f “ey ree : NS 
was that the latter requested him to do it. He admitted he , 
hought she stock of goods for $4,750, but claimed he acted =  ~* \ 


for the B. & B. Shoe Company, a corporation. It is his contention, 
first, thet Brill was not employed as an agent to assist in pur- 
chasing any stock of goods, and, second, that if he were so 
employed, it was by the B. & B, Shoe Company, and the suit should, 
have peen eroushs against it. 

Two juries have passed upon the facts involved in " 
this case and both of them have given credit to the testimony 
of the plaintiff rather than to the testimony of the defendant. 
An examination of the record leads us to the belief that the 
defendant did engaged the pvleintiff to assist in the purchase 
of stocks of shoes and agreed upon a commission of five per 
cent. If Sandler was acting for himself in employing Brill, 
or if he failed to disclose his agency, then he is personally 
liabte for the commission promised to be paid. 

It is true tvat Sandler said to Brill, "I am 
incorporated now.", but there is no other proof in the record 


that the B. & B. Shoe Company was a corporation, or thet it 
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in refusing 


was not merely a trade name under which Sendler was doing 


business. He was asked a nwaber of questions 


identity of the real purcha 


He testified that the 5B, B. Shoe Company bec 
the stock of goods through a sale mace by the 
and that he was the general manager of the com 


concerning the 


ser, but his answers are evasive. 


ane the omer of 
trustee Harris 
pany. At one time 


ne testified that he owed no stock in it and again he testified 
that he owed Little stock. He further testified that at the time 
of the trial the company had gone out of business, Under the facts 
and circumstances shown, we are not at liberty to Gistrub the 


judgment. <A court of review is not warranted in reversing a 
judgment upon the facts, unless it is clear that the veréict is 
not supported by the evidence. (Radclirf v. Hanger, 259 Ill. App. 
292.) 

Appellant complains of the court's refusal to give 
Instruction No. 2 tendered by him. ‘he substance of this 
instruction is contained in the first given instruction for the 
defendant, and ere was therefore no error in refusing Instruc- 


tion Ne. 2. Moreover, the correctness of tne 


to give such instruction, was not 


written motion for a new trial. 


ihe record being free from. reyersi 


ment of the circuit court is affirmed. 
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STATE OF ILLINOIS, | 
SECOND DISTRICT | 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 





do hereby certify that the foregoing is a true copy of the——__ 





of the said Appellate Court in the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this——— day of 


= = _in the year of our Lord one thousand 





nine hundred and twenty-———_— 








Clerk of the Appellate Court 








AT A_TERM OF THE APPELLATE COURT | 





Begun and held at Ottawa, on Tuesday, the Sixth day o 
the year of our Lord one thousand nine hundred and thirty 


within and for the Second District of the State of 
Presiding Justice. 


Present--The Hon. THOMAS M. JETT, 


Hon. NORMAN L. JONES, 
FRANKLIN H. BOGGS, Justice. 


Justice. 


Hon. 


JUSTUS L. JOHNSON, Clerk. Py key 


FLOYD S. CLARK, Sheriff. 


llinois: 








BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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HAROLD FP. SHANNON , H 
i 
Appeliee, : 
: PPRAL PROM TT 
Vie 3 
: CIRCUTT cOTRT OF 
ROBERT SHORT : : 
5 TIMEBAGO COUNTY. 
Appellant, ; 


TONES Is 


Harold i. Shannon recovered a verdict and judement 
for $324.78 ageiust Robert Short in en action for danages 
to thannon’s automobile. Hoth parties were driving south on 
whet ig known as North Second Street, a road running be-~ 
tween Beloit, wisconsin, end Rockford, illinois, ‘the road 
is improved with e tarvia surface about 50 Lact wide, hav Ing 
wings or shouiders of mixed clay and cravel. 7 
ie the cars proceeded south, Shannon was trailing 
Short. the evidence tends to show that neither car travelled 
at se rate of speed sreater than 5 miles an hour, The thermometer 
stood sround zero and both cars were closed, Ghort, who was 
acoompanied by his wiffe, was going to the home of a sister-In- 
law, ‘irs, Shultz, who lived on the east side of the above mentioned 
reoade Along the sast side of the road was a ditch. Over this 
diteh and forming a nart of the’ driveway into the Shultz property, 
was e bridee., When Short arrived et a point where he should 
turn te the left end pass over this bridge, he turned without 
giving any warning signal, ‘the evidence also tends to show that 
before making the turn, ne slowed down somewhat. 
dust about the time Short reduced the speed of his 
ear, Shemnon sounded his horn as a signal that he intended to 
pases Algo imediately, Shannon observed thet the Short 
car yas — turning to the left. By this time the two cars 


were alongside of each other, Shannon and a witness, imne@Le We 
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Metammant, testified the Short car continued to turn towerd 
the left and that Shannon undertook to go into the driveway 
but was unable to do so.and his eax ran into a ditch and against 
en embankment where it was denaged, 
The defendant, Short, admits he geve no sien of his 


intention to turn to the left. The Statute provides that no 


driver of a vehlele shall sudéenly stop, slow down, or attempt to 


turn around, without first signalling hia intentions with 
outstretched arm or otherwise to those following closely 
in the resr. (Sub-See. 4, Main Sec. 50, Para. 854, Chap. L21, 


Sevised Statutes.) Tt is obligatory uvon drivers of automobiles 


to observe the law of the road, and when one lgnores or violates - 


it, and en accident resulta thereby, 10 has been guilty of 
contributory negligence wiich bars any *ccovery from the 
other party for resulting demages, Ia the interest of safety, 
this a be too strongly ewphasized and rigorously 
enforced, (McCarthy v. Fadin, 236 Tli. App. 500.) 
The defenéant, however, insists that notwithstanding 


his own negligence, the plaintiff was guilty of contributory 


negligence and this raises the only cusstion in the ease. He 


argues thet he was near the center of the road; that he 


ntion to turn to 


| oad 
or 
OY 


attennted to slow downs and thet his 
the left oueht to have been anmarent to the plaintiff. Gontri-W 
putery negligence is ordinarily a question of fact and the jury 
in this case yids justifieé in finding the plaintiff 
was not evilty of sny nesligenee which contributed to the ine 
jury. It ig @iffienlt for us to see how a mere chan ise of speed 


would warn an apnreachine cer of the dviver's intention to turn 


to the left. It is obvious that it would ao more indicate a 


determination to tura to the left kyatm than 1t would to the right, 


or to 2o forward at the chanred rate of speed, or indeed to come 
to a full stop. In any such ease it was his duty to warn the 
driver close behind hin. 

The lew gives the right. to the approaching car to 


pass a car ahead of it wron the left. “he evidence in the 
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ease is that Shannon, the driver of the approaching car, 
sounded the horn twice and that in splte of the Warning, 
the pleintiff continued in his eourse toward the left, rore- 
ing “hannon into the diteh., Under such evidence the plaintife 
cannot be held to be cuilty of contributory negligence. 

In orcer to prove the amount of plaintiff's damages, 
Gc, &, Anerson, a farege tan, was calied as a Witness, ‘le tegti-+ 
fied le made the neeressary repairs upon Shannon's car. After 
ietealline their nature, he was asked wiaat was the reasoneb le 
ang customnry price for the repairs snd parts. “He e answered | 
"Tl ga tell by referring to the sheets. <b was ,426,76." This 
anawor tas excluded and the witness Was again interrogate 
as to certain shects vrodueed by hia, und ne atated | 
prepared them and thet they showed the actual cost or actual 
price of the severel items which went into tae pill and were 
correct. ‘the sheets were then admitted in evidence, with 
the exception of an item of yo,00 for aleoihol which was 
conceded not to be a proper charge, ‘the witness further 
testified that the charge of SS26 was a usual and ocustonery 
Charge. 

The sheets were copies of the original entries. 
The objection made to their edmission in evidence was general 
and did not specify its grounds, if it was based upon the fact 


thes the sheets were not the original entries, it cmid bave been 


gured by the oroduetion of the oricinals, 1+ is the duty at the 


objector to atate the grounds of his objection ana his failure 


to do go, in zak ent way, forbids him to urge such objection heres. 


(Gvand Pass Shooting Club v. Grosby, 181 T1l. @66; Vymen v. 
Sity of Chicago, 254 Till, 92.) 

Compleint is made of the giving of plsintiff's in- 
structions l ond 5, A reading of these instructions will dis- 


close that they are in harmony with tie principles of law ez- 


a 


pressed in this opinion end were properly given. Ffleinviff's 
instruction 4 is a correct statement of law and was alse 
properly given, 

Defendant's instruction 3 is not only argumentative 


2 


ae 


uae 


9 ERO Mrrbete AOE itt Yo er iab Ot _ Mormede, teat ak aoee 


Loew ode to pes Lee AL Fads bre eolet reroe! oda Behe. 





= 






















































POST 4 th SIBHOT, OB TEED eid a Hour tts Tr biehe Ley te : 
Tiitnislg sir eombivae “ol Yepnll 4 OghS Ong aber Bennet otee 
Pres ie brass ke “Sito e¢ of Stet ed tonnes ; 
VEE SE ade ee FE OOTg. Sal. sryeone ed ied, 
wi neues off ass ool las aaw 2 GBS 8 y homte had. wh. ao 
BotGA hau ai ros . eiisqut visnaaner ad¢ sar ed bali 
; 1 SOW OH. 4 Okita sabeetd Sahiba hs | | 
ant Tok aol WEA eer aso | 
oy Ee Lf Ses ay 7 | 
. med Sy otres: Oy Deve Hahu loz BAN? OWS 
Oi PosBom ol Less pit ed Haorse agausie sf BP TRO OF am 
dausoa no Pac A 450798 ex LG Dewoidle eis ae fara Detaqancy 
| Sew Ge rier Booth Leveven oe 99 tte . 
‘@ edt agen uteoia art FD BLEND... 
im Sah & OeLee OAs FOR Hy 8S SO Mor ne sme? i qeore si 
. mie Bal 4eerato TOTO p oo | OF tes 5O Ba ores 
& aur 469 to ont dott Bari ttaeg 
seated, 
an FAS LTT psy ey UO £34900 ota atoarty Bohr as 
[ete non way Stony O¢ Oban noltpea tia sD 
oh ‘ : e fl - es \ 
Poet ode Rog teasd em i TE sake . ” 8, Too ALD free E 





neod avert BLE go 7t 





BlTO ante On Stew adocin ent act 


ine sath $ ie okt nsec ote yd bop rey ‘to 





ya 


Sishe og tomp aro tes 





BRIGLOL Yaw dee ars BS oe eB ar vk: 


a0 EO PO gk LT has aWigons vy dgiD sucks Os wel Beare) | 
sah 0 LET MIE p Saeko LO YtLo 
mak ge ULbe al slg tS artyey mit Te whan gt Jaiatae m0 me 


mt EE seid arinidouud and eters 


Wie 


ko st ii gl ‘8 fet £ nnekion st 


x8 WEA TO TeCares ad NERS veut os st Oued 


a? 4 oooh ee 





ow Sine wobakge putt an banae i a 












WVitaiiecnigss whee tog aL & 





& nobvourtant stonsnconee 











ie ee 


ee ee ee ee en ee 


2 bound to know thet 
5 an approaching car is 
or "extraoréinary”: as 


error occasioned by 


instruction G. ‘ue instructions, wien taken as a series, x 


sufficiently chargeé tne jury as to tue duties of the respec 


drivers, 


fne sartles 


* 


; fe ; ; eee . 
gase contains e duplication of an itan of 98,08. Theverone - 
theve should be o vomittitur entered by the plaintiff ei 
anount. Upon such rect 


judgment wilh ated affi 


J 
the court's refusal to give defendant's Og 


acs travelling in roe sone airection wall pass win, ae we an 





they uay do it, ami the were passing 6 










hot to be considered either Paaugue : 





: 






o¢ 


stated in the tustrection. nore was) 





















~~ 


oi ae 
agres that the bill for rapeirs in Sais 


oo 


rr 


= 


stitur being eabered ln this Court, the . 
reod in the gwi of | CEQ a TGs. ee 
Lifirmed upon san ae 
Fs a 7 ae 

| > 
‘ a ay —_ 


a A 
‘ 


, 









wal oat a Soxtenc 












cole naoubondsat tee 


virile 


ae: x Lt ' 


Sa es at 





Oe. 9s odaiy uit 


Page sro! od based 





it fio Bd api asad 


















a jt ELS iy shee BI ie ee ae ee on 
ae need beeceteder eek die Ra 








aflame, arid, 
pe tt 1b bes ae GY 










Asse f 
hedng 





E 





ak yt : er “ ene 
: +? th 3 tt “ERI § Ata) 





¥ £5 ae ee Beet 





eh 





Boe goet 





rhe r e 
we cise 


















STATE OF ILLINOIS, 
SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the 








of the said Appellate Court in the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 





: —in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 


/ 7. 


/ AT A TERM/OF THE APPELLATE COURT, / 
7 \ fe eat wy 
f f - 
Begun and held at Ottawa, on Tuesday, the Sixth day of May, in 


the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
3 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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THE PHEPLE OF THE 
STATE OF ILLINOIS, 
ERROR TO THE CIRCUIT COURT 
Defendant in error : 
OF VRITESIDE COUNTY, 
~VS- 


HARRY A. TERHUNE 


oe 80 08 86 ss 0% 28 OF wa oe 


The grand jury in and for the county of Whiteside 
returned an indictment against Harry A. Terhune, the plaintiff 
in error, consisting of three counts. 

The first count charges the plaintiff in error with 
obtaining property by means of the confidence gars , 

The second count charges that the plaintiff in error 
unlawfully, wilfully, fraudulently and feloniously with intent 
to defraud, did make and Geliver a check being an order for the 


”, 


payment of money upon a bank and did thereby, then and there, 
obtain property fron Robert I, Miller, doing business as the 
Miller Motor Company towit: Personal property, one automobile, 
of the value of One thousand four hundred (1,400.00) dollars, 
the eaid Harry A. Terhune also then and there know as A. Ae 
Terhune, then and there knowing at the time of making and de- 
Livering such check that he, the maker, did not have suffieient 
funds in or credit with such bank for the paynent of such check 
in full upon its presentation which said check is in the words 
and figures following to wit: 

H. A. TERHUNE 


Chrysler Motor Cars 


ra 
ed 
a 
oO 
I 
on 
o 


STERLING ILL., 4/7 1928 No. 
Pay to the 
order of MILLER MOTOR CO, 


~ 
ol 
2) 
qn 
. 

oO 
So 


Thirteen Hundred Fifty Five - ---------- - -Dollars. 
To Phe First National Benk 


‘Rock Falls, Illinois 
H. A. Terhune. 
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In the third, it is charged that the plaintiff in error 
unlawfully, wilfully, fraudulently and feloniously with intent to 
defraud, did draw and utter a check being an order for the pay ment 
of monsy upon a bank and did thereby, then and there, obtain pro- 
perty from Robsrt 2. Miller, doing business as the Miller Motor 
Company, to-wit: personal property, one automobile of the value of 
One thousand and four hundred ($1,400.00) dollers, she said Harry 
A, Terhune also known as H. A. Terhune then end there knowing at the 


time of drawing 





and uttering such check that he, the maker, did not 
have sufficient funds in or credit with such bank for the payment 


ort 


tA 


uch check in full upon its presentation, which said ehrk check 
is in the words and figures following to-wit: The eheck being as 
above set out in the second count#. 

A motion was made by the nlaintiff in error to quash 
the indictment and each count thereof which was overruled. ‘The 
first count-of the indictment vas nollied by the States Attorney. 
To the second and third. counts of the indictment plaintiff in erra@ 
‘entered a dlea of not guilty. 

“A jury trial was had resulting in finding the plaintiff 
in error guilty in manner and form as charged in the second and 
third counts of the indictment. 

& motion in errest of judgment was made, denied and 
the court thereupon rendered a judgment upon the verdict. of the 
jury. The plaintiff in error was sentenced to the county jail of 
Whiteside County for a period of six months end he prosecutes this 
writ of error. 

It is first urged that the court erred in refusing to 
quash the indictment. Tue second and third counts of the indictment 
are in the language of the statute and in addition thereto the 
pleader set out in the indictment the eheck in question. The law 
is thet if an indictment or information is so specific that the 
defendant is notified of the charge that he is to meet and is able 
to prepare his defence and the nature of the ch rge can te easily | 


understood by the court or jury the indictment of information 
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a. ae 
is sufficient. (People vs. Westerdahl 316 I11, 86-90) It will 
be observed that the stauk statute provides that any person with 


intent to defraud shall make or draw or utter or deliver any 


ak 


» 


check * * * for the payment of money upon any bank and there- 
by obtain from him personal property, money or other thing, kmowing 
at the time of such making, drawing, uttering or delivering that 
the maker has not sufficient funds in or eredit with such Hanky for 
the payment of such check in full upon its presentation shall be 


guilty of a tiinteangr misdemeanor. 


The indictment, in sur judgment, charges that the 
plaintiff in error with the intent to defraud did make and deliver 
a check for the payment of money upon a bank and did thereby 
obtain property #rom one “obert &. Miller of the value of One 
thousand and four hundred (1,400.00) dollars, and it further 
charges that the maker of said check then imew at the time of 
making and delivering such check he aia not have sufficient funds 
in or credit with such bank for the payment of such check. We 
are of the opinion that there is no merit in the motion to quash 
the indictment. 

It is next urged by the plaintiff in error that the 


ta 


verdict is contrary to the evidence. ‘he evidence is to the effect 


that the plaintiff in error procurred the automobile in question 


by giving a check for One thousand three hundred and fifty-five 


ip) 


$1,355.00 dollars. By the issuing and delivering of the check, 
plaintiff in error represented thet he had the money in the bank 
and that the check was good. ‘ihe check was returned in the usual 
courbe of business procedure. ‘The check was presented for payment, 
payment was refused for lack of funds. “laintirf in error was 
notified of the fact that his check had been turned down and he 
requested that the eheck be put through the bank aga in and that 

it wohld be paid. The eheck was again presented for payment and 

it was refused for the second time on account of the lack of funds. 
The record further discloses that it was protested on May 11, 1928. 
The payee in the eheck stated that he inquired of the plaintiff in 
error if he had the funds to pay for the automobile and he said 


that he had. Plaintiff in error testified in his own behalf i 
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po ee 

and among other things said that he did not lknow at the time of 

the making and passing of the check whether he had sufficient 

funds to pay the check or not but that he wes expecting to get 

some funds from certain automobiles that he was trying to sell or : 
nad sold and that the bank refused to loan him money to take care 

of the check; that he had been doing business at the First National 
Bank of Rock Falls, Illinois for some time and whenever he did not 
have sufficient funds in the bank to pay the check that he might 
draw, the benk would notify him and he would take care of the check. 
The réterd dhows thet the pleintiff in error had a small. amount in 
the bank, Less then “12.00 when he drew the check. The officers 

of the bani testified that plaintiff in error had done business with 
them a number of years; that whenever he would draw a check end 
thore was not sufficient funds to pay the seme, they would protest 


the check. The account in question was finally takencare od by 


a note signed by plaintiff in’: error with certain persons as s ure= 


cet 


@ 
i) 


gs and so far as the record discloses the note was a sood one. 


a 
The record shows, however, that the court refused to permit the 
testimony to go to the jury that the account was settled by the 
giving of a note. 

It is insisted that the court erred in permitting the 
check in question to go to the jury for the reason that it had 
certain figures and marks placed thereon which were not on it 
at the time the same was issued; end also that the memorandum 
showing the crotesting of the check should not have gone tei Le 
jury. The court first refused to cermit the check to go to the 
jury but allowed it to be read, in the wrds es issied, to the jury. 
Testimony was given as to the condition of the check when issued and 
what had been placed thereon since the date of its issue. With 
that testimony in the record the court allowed the check to go to 
the jury. 

Tn view of the state of the record we are not prepered 
to say that the fact the court allowed the check to go to the jury, 
after testimony was give as to the condition of the check when 
tenet: and as to what had been placed thereon, constituted re- 


versible error. 
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We are also of the opinion that the court did not err in 
refusing to allow to go to the jury the fact of the satisfaction of 
the indebtedness by the giving of the note in question. 

he real question however, to be determined on this record 


ayphy oy Ty - wy 
is whether 


not the check was issued with a fraudulent intent. 


On cross-examim tion, Allen V. Sieglinger, cashier of the First 


© 
FS 


National Bank of Rock Falls, among other things testified:-. That 
he had known Terhune a number of years, that he did not rememb er 


when he started to do business with the First National Bank of 


Rock Falls. He testified Terhune had been doing business at is 
bank about ten years. The following questions were asked. \ 

Q. During that time he has had money there all that 

' time, has he not? 

A. Not always. 

0. He has had an account there during all that time? 

Ae Yes sir. 

@. The bank carried on a general banking business 

with him? 

A. Yes sir. 

0, If he needed money at times they loaned it to him? 

A. Some times, 

Q. And if his account was overdramm you would call 
him up and tell him to come over and fix it up? 

A. His account was seldom overdrawn. The only time | | 
it was overdrawm was in case of an error, m over~ 
sicht on our part. 

Q. In case a check came in that would overdraw his 
account, you protested the check did you? 

A. Yes sir. 

Qe You always did that did you? Without notice to him? 

A. We would call him on the phone and tell him there 


was a ehneck in. 


= 


. Did you do that with reference to this check? 
A. Yes sir. 


L. &. Metlillian on morss-cross-examination testified:- 
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This bank had done business with Harry A. Terhuue, 


‘for a number of years, had it not? 


Yes. 

How many years? 

iver since he has been doing any business. I can- 
not say exactly how long it is. 

he had 

Yes sir, 

2nd had borrowed money from the bank? 


Hie had before that, not at tha 


You riade loans to him? | 


+ : es Pa a) < es df fh. = Po am my 2 
IT had not made any loandZ to him for me time. \ 
If any check came in and there was no sufficient \ 


funds there to up and told 


pay th 


him about it? 
re Gid for a while and for some time they had been 
instructed to protest the checks without cakling. 


wiat Mr, Sieglinger said about calling him 


particular check? 


Do you know whether that Has done or not? 
I don’t know whether that was done or not. 


record further discloses that, among other things the 


in 


mn 
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Q 


Ae 
Q. 


error testified:- 


on the bank and there wasn't 


hen you wrote checks 


sufficient money there to pay the check when 


presented for payment, what did the bank do? 


They generally called me up to take care of it. 
Then you would go to the benk and teks care of it? 


Yes sir. 

During your course of dealings with the bank, did they 
aid they loan you money? 
Sits 


anyone else write checks on your account except 


yourself? 
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A. My wife did. 
Q. At the time you wrote this check, you say you were in the 
automobile business? 
A. Yes sir. 
Q. Did you have any money coming in or about to come in to 
be deposited in the First National Bank at Rock Falls 
at that time? 
A. Yes I did. 
Q. What was that? 
A. Some car sales. 
Q. What happened with reference to that car sale? 
A. That fell through at that particular time. 
Q. Was it possible then for you to borrow money at the bank? 
A. Not right at that time. 
Q. Did you afterwards have a talk with Mr. Miller with re- 
ference to this check? Did you pay the check? 
A. Yes sir. ‘ 
Q. How did you pay it? 
A. With a good note. (the last answer was stricken out by 
the court as being immaterial) 

It is quite apparent from the testimony that the bank, 
carried plaintiff in error along from tine to time, --@metimes they 
would notify him that there was not funds with which to pay the 
checks and other times they would protest the check. 

Phaintiff in error testified that he had expected money 
from the sale of a car or cars at the time he made the check in ques- 
tion, This is a matter proper to be taken into consideration as 
bearing upon the question as to whether or not he had a fraudulent 
intent in his mind at the time the ¢heck was issued. if his dealings 
with the bank prior to the time in question had been such that they 
would carry him along and if he did not have funds in the bank with 
which to pay a check that had been presented he was notified to meet 
the same, or that it was protested, are matters to be taken into 


consideration to determine the issue involved in this cause. 
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In view of The mtate of the record, we are not prepared to say 

that the testimony shows beyond a reasonable doubt that the eheck 
was issued with a fraudulent intent. If the piaintiff in error 

in good faith in issuing the check had in mind that he would have 
the money from other sales with which to take care of the check, 

or that the bank would take ee of him, then it camot be said that 
the check was issued with a fraudulent intent. 

The mere fact that no funds were in the bank at the par- 
ticular time that the check was presented is not sufficient within 
itself to establish the guilt of the plaintiff in error. 

In the case of The People vs. Balalas 334 Ill. 444, at 
pace 446, it is said:~ "It is contended by the defendant in error 
that knowledge of insufficient funds and credit must be inferred 
from the averment “with intent to dGefrava". The argument is, that 
the accused could not have intended to defraud unless he had such 
knowledge. ‘This does not follow. iiz Neither of these two elements 
of the offense is to be inferred from the other. Either can be 
present where the other is absent. For example a person knowing that 
he has Mitricient funds may issue a check without any intent to 
defraud as where he expects to deposit sufficient funds before the 
check can be presented. Fey nas hatid one having sufficient funds 
may issue a check with intent to defraud as where he expects to 
withdraw his deposit before the check can be presented. Further- 
more, the statute declares that the ‘making, drawing, uttering 
or delivering of such check, draft or order as aforesaid shall be 
prima facie evidence of intent to defraud. If the argument of 
defendant in error &s sound then the same proof would be prina 
facie evidence also of knowledge of insufficient funds and credit. 
Thus a conviction could be had without actual proof of either know- 
ledge or intent, and where ever anything of value has been obtained 
by a check dishonored for insufficient funds. This clearly could 
not have been the intention of the legislature." 

In view of the state of the record as disclosed by\ the 
evidence in this cause, we are not prepared +o say that the dhieck 


was issued with a fraudulent intent as charged and for that reason 
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‘reversed and the cause remanded, 
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Reversed and Remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and twenty- 
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Begun ander at Ottawa, on Tuesday, the Sixth day of May, in 
the year of our Lord one thousand nine hundred and thirty, 
within and for the Second District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 

Hon. FRANKLIN H. BOGGS, Justice. _y 

JUSTUS L. JOHNSON, Clerk. y | SAGs 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


193% the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No, 8186 Agenda No. 10 


FRANK WORTHEY , 


appellee, 
Appeal from the Circuit 
VS. 
* Court of *eoria County. 
THE CLEVELAND, CINCINNATI, 
CHICAGO & ST. LOUIS RAIL- 
WAY COMPANY, a corporation, 


a Se 


appellant 


Opinion by BOGGS, J. 

Appellant prosecutes this appeal from a judgement 
of the circuit court of Peoria County in an action brought by 
appellee against appellant under the Federal Employers’ Liabil- 
ity Act for personal injuries sustained by appellee while an 
employee of appellant and engaged in interstate commerce. 

This case was before us on a former appeal, and was 
reversed and remanded for error in appellee's given instructions. 
(Worthey v. Cleveland, C. C. & St. Le Ry. Coc, 251 App. 585.) 

As the pleadings and evidence are discussed at some length in 
that opinion, it will not be necessary to again set the same 
forth here. The pleadings are the same, and the evidence is 
conceded to be substantially the same as on the former trial. 

It is first contended by appellant that the court 
erred in its refusal to exclude the evidence and direct a verdict 
for appellant at the close of appellee's evidence on the ground - 
that the evidence did not support the charge of negligence and 
on the ground that appellee assumed the risk of said employment. 

The same contention was made on the former appeal, 
and we held (p. 594) that this point was not well taken, and that 
the court did not err in its ruling. That holding is the law of 
the case, and binding on the parties and on this court. City of 
Chicago v. Lord, 279 Ill. 167-169; People v. Drainage Comrs., 282 
Tll, 514-518; Tribune Co. v. Emery Motor Co., 538 Ill. 5357-5413 


Zeldon v. Commercial Union Assurance Co., 249 App. 656. 
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It is next contended that "the trial court erred in 
its refusal to direct a verdict at the conclusion of all the 
evidence, as the record conclusively shows by a preponderance of 
the evidence that the consideration paid under the release ex- 
ecuted by appellee was retained by him after he was, by his own 
admission,’ in full possession of all facts and circumstances 
surrounding the execution of said release.” 

In connection with the execution of the release, 
Haroléd Gordon Worthey, a son of appellee, testified: "Mr. 
Gillespie had some papers he made out and he wanted my mother 
and sister and myself to sign them. ily mother didn't know what to 
do about it. I told her not to sign it. She was quite a lot 
worried and didntt know what to do. I said 1 wouldn't sign it. 
ly sister said she didn't know. It was finally signed by my 
mother and sister first, then I saw what condition my mother was 
in and I signed it, supposing that when I got down home T wuld 


+ 


queer it. * * * Then I took my mother and sister in my car and 
Mr. Smith and Mr. Bach got a taxi driver and crove to LeRoy. ‘es 
While I wes there, and while Smith and Bach were there, ny father 
didn't say anything. He was apparently not conscious. I was in 
the kitchen and Mr. Bach came into the room end said to lr. smith, 
‘Well, have you made any settlement with lic. “orthey?' He said 
‘Yes, sir, I have. That is all settled up.' I did not see any 
papers signed by my father at my home that afternoon. He did 
not sign any while I was there. I saw Mr. Smith holding a fountain 
pen in his hands when he started to leave, and holding some pep ers." 
Susie Worthey, the wife of appellee, testified with 
reference to said transactions as follows: “I signed my name to 
a paper in Mr. Gillespie's office that day. * * * T wasn't in 
condition to sign it, because I was all torn up over Mr. WVobthey. 
Defendant's Exhibits Be and © are the papers I signed. Gar don 
signed it too, and said he a€ian’t think that was enough, in the 
condition his father was in, for we knew that he would never wark 
any more. My daughter sicned it because I asked her to. * * * 


When I got back Mr. Worthey’s condition was pad. * * *I think I 
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was there in the room for a few minutes when Mr. Smith care in, 
but I couldn't stay in the heuse very long at a time. * * * I 

did not see my husband sign anything that afternoon. I didn't 

see him sign Defendant's Exhibit D. I don't remenber signing my 
name, 'Susie War they, LeRoy, Illinois', on that paper. I found a 
cheek lying on Mr. Worthey's bed, of which Defendant's Exhibit F. 
is a photostatic copy." She further testified on cross examination 
that she deposited the check in question, representing the amount 
specified in said release, less the attorney's fees, in a checking 
account in the bank, and drew checks against it; that appellee 
may have also drawn checks against it, end that "the money was 
used for living expenses," 

Appellee testified that he did not know anything about 
any of the transaction at his home on the day said release was 
executed and testified: "The first time I knew or heard that 
an alleged settlenent had been made was probably eighteen or 
twenty days after I come back from the hospitel at Bloomington in 
January, 1927. After I leaned that I simply raised the devil." 
On cross examination he testified that the proceeds of said eheck 
were deposited in the LeRoy bank to his credit; that he drew ; 
checks upon it in his own neme and used the money “and knew that 
it was part of the settlement" that came from appellant; that all 
of the money had not been used when he first learned of the 
settlement. 

Loretta Worthey, a atéenter in law of appellee, testi- 
fied: ‘When Smith and Bach came into the room Mrs Wheeler went 
out. They left my mother in law, Gordon Yorthey and myself with 
the two men. lir. Bach asked me if he was ready to settle, and I 


Po 


said he was in no condition to do any business as Dr. Sargent had 


just left him a short time ago, and lr, Bach asked ir. Smith, 
Gordon Worthey and myself to leave the room, and we left Mr. Bach, 
my mother in law and father in law in the room. I later went 
back into the room and Mr. Bach and my mother in law went to the 


kitchen. That left Mr. Smith and I in his room. Mr. Smith asked 


him if he didn’t want to make a settlement and he didn't say 
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anything. Mr. Smith raised my father in law up in bed and picked 
up a magazine lying on the bed, laid it in front of my father in 
law and handed him a pen, and laid a paper down on the magazine 
and guided my father’s right arm with his own hand. I could not 
see what was written on it. My father in law sat there like he 
didn’t know what he was doing, and said nothing." 

The testimony on behalf of appellant, by L. Hari 
Bach, then attorney for appellee, and 0. E. Smith, district clain 
agent for appellant, is to the effect that, at the time of said 
transaction, appellee talked and joked with them; that he read 
the release in question and signed it, and that it was their 
opinion that he was capatle of ka transacting business. Dr. H, EH. 
Sargent also testified on behaif of appellant that he treated 
appellee after his injury; that he saw appellee in his home be- 
tween 1 and 2 o'clock on the morning of December 50, and saw him 
again about 10 o'clock that morning; "I talked to him at 10 
o'clock that morning. His ability to talk and converse at that 
time was perfectly rational. On the morning of December Dth, at 
10 o'clock, he told me where his wife, son and daughter in law 
hed gone. He said they were up there fx the purpose of getting 


a 
x 


a settlenent from the Big Four. * At 10 o'clock at that morn- 
ing I gave him a hypodermic of codeine, one-quarter of a grain. 
I gave him no other medicine. I remained twenty or thirty min- 
utes after that. ‘the administration of the codeine relieved the 
spasm; it absolutely did not cause any unconsciousness." 
Appelliee's first replication to said plea of release 
avers in substence that "he did not release or discharge any per- 
son, persons or groups, or anyone, by a certain writing from 
liability, as alleged in the said plea of defendant; and of this 
he puts himself upon the coutry." 
Said second replication averred in substance "that 
the said certain writing of release alleged and referred to in 
the plea of the defendant was obtamned from the plaintiff on the 


30th dey of December, A.D., 1926, at which time he, the plaintiff, 


on account of the injury alleged in the said declaration, was 
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suffering great pain, and on account thereof was under the in- 
fluence of drugs, administered as treatment on account of the 
aforesaid injuries, and on account thereof plaintiff avers t hat 
he was not in possession of his mental faculties, and did not 
sign a release or discharge, as alleged in the said plea of the 
defendant, with knowledge of the meaning of such release, or any 
knowledge of what he was signing, or that he was signing at all. 
* * * And plaintiff avers thet he did not intend to execute a 
release of damages, or understand or know that he was signing a 
release, And plaintiff avers that on account thereof such al- 
leged release as referred to in the plea of the defendant in the 
‘execution thereof was obtained by freud and circumvention, ani 
this he is ready to verify, etc. Wherefore, he prays judgment, 
etc." 

There was no sufficient evidence to support appellee's 
first replication. Coneceding its sufficiency, however, the 
evidence discloses that the consideration paid for said release 
was retained and used by appellee with Imowledge that it had been 
paid in settlement of said cause of action. There would, there- 
fore, be no right of recovery. 

While appellee's second replication avers, as a con- 
clusion, that said release was obtained by fraud and circumvention, . 
it contains no averment of fact as to how said release was obtain- 
ed, or by whom. There is no averment even tending to connect 
appellant therewith. 

As stated in our former opinion, "It is a well settled 
principle of law that a perty to a contract who seeks to rescim 
it on account of fraud practiced on him, must tender back what 
he ha@ veceived under the contract, so that the other party may 
be placed in the same position in which max he was before the con- 
tract was entered into." Worthey v. Cleveland, ©. C. & St. li. 

Ry. Co., supra, 595, citing: Huiller v. Ryan, 306 Ill. 88: Bryan 
v. Cole, 164, Ill. 116; Hansen v. Gavin, 280 Ill. 554; Wenegar v. 
Bollenbach, 180 Ill. 222. ‘fe also held that "The fraud which will 


obviate the necessity of the return of money paid in settlement 
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for a release is the fraud of the party procuring the release, and 
must be an actual, intentional fruad. Bowen v. schuler, 41 Ill. 
198-195; Wheeler v. Mather, 56 I11. 241; Wolf v. Dietzsch, 75 Ill. 
205-210; Pawnee Coal Co. v. Royce, 184 Ill. 402-411; Litchfield 

& Me Re Co. vs. Shuler, 154 App. 615." 

It is also necessary that a party to a contract, de- 
siring to rescind it for fraud, must make his election to do so 
promptly after learning of the fraud. Greenwood v. Fenn, 136 
Tl1, 146; Hansen v. Gavin, supra; Hiiller v. Ryan, spra, 94; 

War they v. Cleveland, C. C. & St. L. Ry. Co., supra, 596. A mrty 
should not be permitted to speculate with reference to the pos- 
sible gatdens of his suit for damages. Paulen v. Springfield 
Consolidated Ry. Co., 166 App. 382-384. 

Notwithstanding our holding on the former hearing that 
the second replication did not charge any actual, intentional 
fraud, appellee, without amending his renlication, again sub- 
mitted his case for trial. In view of the state of the pleadings, 
we are compelled to hold that the trial court should have directed 
a verdict at the close of all of the evidence. 

It may have been that, in passing on the instructions 
on the former apreal, our lansuage was not carefully cuarded and 
may have left room for the impression that a verdict in favor of 
appellee could be sustained on said pleadings and substantially 
the same evidence. ‘fe did not so hold, but held that appellee, 
in order to maintain his action without a return of said consider- 
ation, must aver and prove actual, intentional fraud. At page 
597 of the opinion we said: 

"Both at law end in equity, it is essent%al that the 
facts and circumstances which constitute fraud should be set 
out clearly and concisely and with sufficient particularity to 
apprise the opposite party of what he is called upon tonanswer. 
Smith v. Brittenham, 98 Ill. 188-199; Murphy v. Murphy, 189 Ill. 
360-365; Bouxsein v. First National Bank of Granville, 292, 


500-505. 


"The facts on which a charge of fraud is based must 
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be alleged in the pleadings, and must be supported by the evidence, 
Allegations without proof, or proof without allegations, are not 
sufficient. Leahy v. Nolan, 261 Ill. 219-221; Houlihan v. Morris- 
sev, 270 Ill. 66-70; Yisher v. Burks, 274 Ill. 563-367." 

While we did not there express any opinion as to the 
weight of the evidence we do not hesitate in saying that on the 
whole evidence, thevwrdict of the jury, assuming the pleadings to 
be sufficient to support a charge of actual, intentional fraud, 
is against the manifest weight of the evidence. in order to sup- 
port a finding that said release was obtained by fraud, we would 
have to hold that appellee's attorney, his wife, his son and his " 
daughter were active participants therein, and that appellee's 
daughter in law ecquiesced therein. We are not ready to so hold. 

Appellee having failed to amend his second replica- 
tion to meet our holding on the first appeal, and the evidence 
being substantially the same as on the former appeal, we see no 
occasion for reversing and remanding said cause, inasmuch as, 
under the pleadings, appellee's failure to retura the considera- 
tion received bars his right of recovery. 

For the reasons above set forth, the judgment of the 
trial court will be reversed. ‘The clerk will enter as a part of + 
the judgment herein that we find as an ultimate fact that appellee 
received a consideration of {2,500 in cash and ‘100 in eddition 
thereto, for physician's expenses, for the execution of the re 
lease in question; that no actual or intentional fraud accurred 
in the procuring of said release; that appellee retained and used 
the consideration for said release, after being fuily advised that 


the same was paid in settlement of his EusE cause of actim. 


Reversed, with finding of fact. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 








hundred and twenty- 





Cierk of the Appellate Court 
(88416—1M—5-28) Gi=.7 
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Begun and held at Ottawa, on Tuesday, the Sixth day of May, 
f f 
the year of our Lord one thousand nine hundred and thirty, 


within and for the Second District of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


: 4 “s “y Gs « i) 
JUSTUS L. JOHNSON, Clerk. a x ; ke) 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
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‘Ol the opinion of the Court was filed in the 


‘Clerk's office of said Court, in the words and figures 


following, to-wit: 





General No, 8206 Agenda No. 16 


In the Appelicte Court of T1linois 
Second District 


May Term, A. Ds 1950. . 
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OPINION by BOGGS, Js 


Plaintiff in error, hereinafter called plaintiff, instituted 
an action on the case in the circuit court of Winnebago county 
against defendant in error, hereinafter calied defendant, and one 
nudolt Kjeliquist, to recover damages for the alleged unlawful 
quarantine, and detention of the plaintiff, for livel, slander, 
false imprisonment, asseult and battery and trespass quere cleusum 
‘fregit. 

om the trial of sald cause plaintiff dismissed her suit as 
to Kjellquist, and a verdict of not cullty wae returned as to the 
defendant, upon which verdict judguent was rendered, 

The trial court certified that the validity of seetion 2 of 





"An AGt to Greate and Mstabligh a Boord of Health in the stote & 
Illinois,” under the “tate and Federal constitutions and thet the 
validity of a municipal ordinance and the rules ond regulations 

ef the Tlinois Pepertment of Public Health were involved, and that 





said cause should be reviewed by the supreme court. The supreme 


| 
court held that a writ of error to that court from the circuit court, 






would not lie and transferred the cause to this court, Baceus v. 
Gunderson, 338 Ill. 301, 
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The pleadings, questions involved, ete., were set forth and 
discussed by the suprene court in ite opinion, and -oucte there-~ 
from preliminary t»> the diseussion of the matters befee this court | 
for determination. At peace 303 the court says: P 

"The declaration consisted of nin coumte, to which denurrers 
were filed end overruled. The first charged libel in the use of 
the words, 'Small-pox exposure quarantine, Zeep out,’ contained 
on a notice posted by Gunderson on the door of the house occupied 
by the plaintiff «s her home, The second and ninth counts each 
sharged libel by publishing in « newspaper of Rockford, in sube- 
stance, that the plaintiff hed been exposed to small-pox and was 
a person to be shunned. The third charged slander, consisting of 
a statenent thet tho plaintiff had been exposed to smallpox and 
was a person to be avoided and dengerous to be associated with, 

The fourth and fifth counts charged assault and battery, the sixth 


and seventh assault end imprisoment, end the eighth trespass 


en 


quare clauswa fregit. ‘che defendante pleaged the ceneral issue 


and filed special pleas to the various counts, Justifying the 
plasarding of the plaintiff's home because Villiem ©. Baceus, Ure, 
@ ehild of the plaintiff, residing with her, hed been exrcosed to 


‘gmallepox and was not imaune te small-cox because of a previous 


=. Senses ua 


attack or a suceessful vaccination within five years, and the 
defendants, as agents of the Illincia Depariment of Public Nealth, 4 
place@ a warning card on the house where the pleintiif resided, 
containins the words, ‘Smallpox exposure quarantine, Keep out,* 
pursuent to the statutes of the “trte end regulstions promuleated 
by the ULLincis Department of Public Health, and inetructed the 
plaintiff thet unier the rules promulceted by the WlLinois Department — 
of Public Health she should not leave the premises until the warning 
Was renoved, The fourth special plea, whick waa filed to the 


a 


| first end second counts only, end the fifth special plea, which 
was filed to the thiré, fifth and sixth counts only, stated 
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further thet there existed in the eity of Mock’ori, by virtue of an 
ordinance duly passed ond recorded, a board of health, amalisting 
of the mayor, the chief of police and a commissioner of health 
appointed by the mayor by and with the sonsent of the enuncils that 
said board of health was composed of J, Nerman Holistrom, mayor 

As E, Bargren, chief of police, and ‘ses SO. inderson, commissim or 
or health, eng that Kjellouist was assistant comaiseioner; and ane 
pleas justified the postins of the warning, snd the actions taken 
relating thereto, as official acts, as well as authorized by the 
atatute snd the rules and regulations of the Illinois Department, 
of Public Vealth., ‘The plaintiff filed replications, concluding to 
the country to all pleas. 


"The validity of no municipal ordinance is involved, 


_™* * * No ordinance either establishing a board of health or pre» 


soxribing the duties of the departaent of health of the city is in 


evidence, Such a department of health ag the ordinance contemplated 


was not a board of health and could not exorcise the authority to 
determine when a citizen bad or head not been exposed to smallpox, 
which was a pre=recusite to action to prevent the spread of salle 
pox, The ordinance quoted does not atieupt to delegate to the de= 
pertuent of health or the health comaissioner any suthority which 
should be delegated te a board of health and has no application to” 


the issues in this case, “here a municipal ordinance ia not relevant 


to the issues in a case ite validity cannot be involved. (Prundege Ve 


Chicago, Burlington ond Quincey Hatlroad Cos, S24 111, 74.) No eon= 
atitutional question was involved in determining the application of 
the ordinances 

. "The twelfth assignment of errer is aw follows: 'The 
court erred in not holding the act of the legisleture mtitled, 

tan aot to oreate and establish a board of health in the State of 
Illinois," and especially that part thereof oppearing in seetion 

@ of said act in words as follows, "It shall bo the duty of aii 
local boards of health, health eutiorities end officers, police 
officers, sheriffs, constables and all other officers and employeés 
of the State or any county, villoce, oity of township thereof, to 
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‘enforce the rules and regulations that may bo adopted by the State — 


Board of telath; Health,” was unconstitutional wider the constitt- 
tion of the State of Illinois and the constitution of the United 
States of America.’ 

"A constitutional question does not arise by the mere 
assignment of error or by ergument, “efore this court can take 
jurisdiction of a direct. appeal from a trial court on the sround | 
that a constitutional cuestion is involved, the constitutional 
question must really exist and must be presented by the case. ‘The 
question mist be one which is fsirly debatablg or it is insuffie | 
cient to confer jurisgiction, (Burns v, Tllinois Central Railroad 
Coe,258 Ill, 3023 Boylan v. Chicaco Title and Trust Cos, 240 id. 
413; Griveau v, South Chiceagce City Reilway Cos, 213 id. 635; Beach 
Ve Peabody, 188 14. 75.) Counsel for the plaintiff in error does 
not really argue that the statute is unconstitutional, He insl ste 


that the eorrect doctrine ia announced in Potsson v. Oity af Chicago 


304 Ill. 282, in this statement; ‘General authority is given to 


regulete the police, to pass snd enforce all nesessary police ordine 


anges, and to do all acts end make all regulations which may be nee 
cessary or expedient for the promotion of health or the supression 
of disease, and these general powers may be called into exercise to 
make effective the powers expressly civen, but they are limited to 
that object.’ The statement in People v. Hobertson, 502 fll, 422, 
Which counsel for the pleintiff in error aiso quotes, ia exactly in 
point and disposes of this alle ged eomstitutional question: *The 
health commissioner of Chicago is purely a ministerial officer end 
had no legislative powers whatever, ‘The statute cives to no such 
individual authority to make rules and reculations which shell have 
the effeet of lav, The city has no right to sive him suthority to 
determine when a contagious and infectious disease exists end to 
establish a quarantine, is authority is Limited to carrying inte 
execution proper orders of a legally constituted board of health, 
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In May, 1926, plaintiff, with her husband, a sm, William — 


Baceus, JY, about fourteen years of age, snd a daughter, Frencea, . 


about ten years of age, resided in the sity of Rockford. The two 
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enilaren were attending. the publie sohoole, “rences the colonel 
Ellis school, end and W4LLdem the Theodore Rossevelt Junior ‘igh School. _ 
Om May 4, 1926, /indfred Pratt, a pupil at said high “ 
| school, became sick, end was examined by defendant, who dlagnosed 
her sickness as snall-pox im the erupvive stage, At about 4:50 Palits 
on May 7, pleintirt received from the defendant, through Ser son 
Willies, the following notice: * 
"By order of the Board of Nealth of the City of Sockford 
41t will be necessary for your child to be vactinnated or placed in 
quarantine at howe. {Bigned) N, Ose Gunderson, “s Dey Commissioner ; 
of Health, City of Nockford, Obtain signed statenent fraa your . 
physician if child is vaccinated at tuis tine, end eresent seme to 
the school principal.” : 
Hothing further was done by said authorities in conneo- : 


tion with said matter until May 11. Plsintiff testified: ei 


nOn the llth, vr. Kjellquist came to my hone * * * ond 
* * * asked me if I intended to have illiam vaccinated, and I said : 
No, He said it would be nevessary for him to tack up «n exposure a 
sign, end it would be necessary for “illinn vo stey in for, I think 
twenty deyse I told him I was opposed to an illegal sign. * * * He 
left, saying "Ye will be back,’ Then’, detween 5:00 end 5:30 thet mx a 
; 


evening Doetor Handerson ease to uy hole and XY told him I was. 
opposed to illegal signs and felt they couldn't prove that Willien 
had been exposed, end that a it was not lawful for then to tack up 


1 

‘A 
‘any signs. He told me: ‘Mra, Baccus, there ere two things I can ao 
in helping you out of this; the first is thige-it you will allow me ' 
to tack up an ‘exposure sign on your door, I'll im ediately wire the | 
head of the ctate Lepartment at Springfield, at my om expense, 


and. this will allow you to come and go at will. Then, bere is 7 





another thought} heave you your sereen door up?! X said "Not, He 
gaeid, "You put on the sercen door, and ¥ will just tack up 4 mel. 
white card so that 1% will not be noticed, and that will give you 
the freedom to come and go at Mii, * * * He told me he nad - 
authori ty to tack up these signs ami if 40 tacked it up, it would 
“be necessaxy for us to leave it there, and he would fine me S200. 
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He went out in th hall end I said, "Well, you tack up the sign, if 
you tack up the sign, it will come down, and if you tack up another | 


ere SC Te aa 
a as — ek 


one, 1t will come down,' Ue pushed me around im the hali and seid, ; 
'Ttll fine you 6200 for evory sien you tear down off that door.' 
He stepped out in the nll, end I wes standing on this side of the 
room, and he just took his elbow and pushed me aside, je was vory 
angry, apparently. * * * * Ne started cut the door, pulled the aout 
open, and pulled the sign out of his pocket, ang squatted down to 
task the sign on the door, JI seid, 'Dr. “imderson, you will leave 
my homes you are angry; you leave my home and the premises,' * * * | 
iie finally left.” 
Plaintiff’ further teatified that defendant returned 
with e policeman, snd tacked a quarantine sign on the doors that, 
after the sign was tacked up, for several days a policesian was 
‘stationed near her home, end that he saw to it that the sign was 
kept posted, etes | a 
“he defendant, in his testimony, denied hen Lag, used any 
force toward the pleintiff, end stated thet he told her he was a 
compelled to do what he did, under the rules of the tate Yoard of 
Nealth, There was other testimony In the record, but what we have 
stated will be sufficient, so far as the questions here Involved are 
concerned. pl 
| it is first contended by mr plaintiff thet the defendant ry 
was without authority of lew in establishing said Qerantine, Under 
the holding of the supreme court the defendent hed no subhority by wy 
erdinanee or otherwise for so doing. eid quarantine wes therefore “ 
unwarranted, | : | : 
The geeond end third grounds urged for & reversal are or ; | : 
practically the seme character as the firet, and are well taken, . 


At the close of plaintiff's evidence, the court directed 





a verdict as to the second, third, eighth and ninth ecunts of the 
@eclaration, it is practically conceded thet the oourt rightly 
direoted a verdict as to the second and ninth counts, The ruling of 


fot 
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the court on the third count was uot referred to in plaintiff's 


ee 


argument, end is therefore taken as weived, /s to the eighth count, 
ee it is insisted that the only plea filed thereto was a plea of the 
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by Gommon law nor by statute would the words ref rred to be libelous 


general issue; thet such plea admits the falsity of the alleged 
libel, and that jJustivication cannot be shown uncer said plea, A 
plea of the general issue admits the falsity of the alleged libel, 
(Sheahan v, Collins, 20 Tll. 526-529,) and without a special plea, 
evidende in justification is not admissible, Chicage Title & Tuet 
Co. Vs Core, B23 Tl, 56<62; Illinois Steel do. vs Novak, 164 Til, 
501, This point is therefore well taken. 

It is hoxt insisted that “the sign 'Gmall=pox exposure 


quarantine, Keep out't, being false, was libelous per se,* Neither 


per se. 
It is next insisted that the overruling of the denurrer 
to the declaration established its suffielency. It is not necessary 


for us to diseuss this proposition, as counsel for defendent concedes 


its sufficiency, " 
it is next insisted that the court erred in directing a 


_werdiet in fever of Ejeliquist as to the last eight counts of the 


declaration, ‘Thereafter, phaintiff dismissed her suit as to said 
defendant, “She tiara /wntred any error thet may heve occurred in 
the ruling complained of, This proposition is so fundamental that 
it needs no further discussion. 

It is also insisted thet the court erred in ita rulings 
on the instructions. In view of the holding of the suprese court 
end what we have here anid, it follows that the court erred in its 
rulings on cortain instructions. As the law governing the issues 
involved has bem sufficiently discussed, it will net be necessary 
to consider in @etall the instructions campleained of, 

It de further insisted that the defendant acted with 
malicious intent, “hether he so acted was a question for the jury 
under proper instructions, Dowle v. Priddle, 216 Ill, 555-559; 
White Ve Bourquin, 204 ‘pp. 83-94, “The evidence does not ag a 
matter of law show malice, 

The next ground reliei on has t do with the constitu« 


tionality of the Health act. ‘This is sot for our consideration, 
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It is also contended thet the rules of the TlLinois 
Department of Public Nealth sre unreasonable, arbitrary and indefi- 
nite, This point is not well teken, Hacler v. larner, 204 TLL. 546= 
552} People v. Robertson, 302 Ill, 422-428, . 

It is next inristed thet expert testimony es to whether 
or not the plaintiff's son was exposed to anali-pox was not admissible, 
Inasnuch as we heave held thet the quarentining of the nlaintiff's 
home by the defendant wes not warranted, it would follow that sueh | 
testimony would not be admissible in bar of plaintiff's suit, but § 
would be admissible in mitigation of damaces, should the defendant 
be found suilty, especially in view of the fact that plaintiff is | 
insisting that the defendant acte4 maliciously. Thomas Vs Dunaway , 
3O Ill. 3575-387; Storey vs Parly, 86 Ill. 461-465; ‘Tite v. Bourquin, 
supra 953 25 Cye. 476, 

It 4s next insisted thet the sourt erred in permitting 
parol evidence to the effect thet the defendent hed bean anpointed 
and qualified as Commissioner of Health of the City of Rookford. . 

Ag the suprene court held thet such appointment ata not enpower the 
defendant to establish said quarantine, it 1a not necessary for ua ! 
to pass on this cuéstion. | { 


Lastly, it te insisted that the verdict is aceinst the 
manifest weicht of the evidence. Inaamuch as this cause may be pu 


* 


retried, we do not deen it best to ones on the question of the weight y 
of the evidence, 


Yor the foregoing reasons, the judgnent of the trial 


court will be reversed sené the cause remanded, 


~~ age. & 


Reversed end renended, 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 








Clerk of the Appellate Court 
(88416—1M—5-28) =@3=7 
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AT ATE OF THE APPELLATE COURT, é 
we 
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| assert A TOON 
Fal : 


Begun a d held at Ota , on Tuesday, the Sixth day of May, in / 
the year of our Lord one thousand nine hundred and thirty, 
within and for enetsecond District of the State of Illinois: 

Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 
Hon. FRANKLIN H. BOGGS, Justice. 


JUSTUS L. JOHNSON, Clerk. 





FLOYD S. CLARK, Sheriff. Za s 2, € 








BE IT REMEMBERED, that afterwards, to-wit: On 
oe yo 195 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 8222 ; Agenda No. 31. 


INLAND FINANCE CORPORATION, 


92 @200o oo 


Appellee, Appeal from the 
-VS<- : Circuit Court of 
CERUS SANFORD, Sheriff of McHenry; : MeHenry County. 


County, and THE HUDSON MOTOR COMPANY 
OF ILLINOIS, a corporation, 


2 8b o8 


Appellants. 


Opinion vy BOGGS J. 

An action in replevin was instituted by appellee in the 
circuit court of McHenry County against appellant and one Cyrus 
Sanford, Sheriff, etc., for the recovery of an automobile. The 
declaration consisted of three counts, the first of which charged 
an unlawful taking and detention, the second an unlawful detention, 
and the third was a count in trover. To the first count appellant 


filed a plea of non cenit, to the second non detinet, and to the 





third a plea of not guilty and a special plea of property in appellant 
company. 

A jury was waiveé and a trial was had before the court. 
A motion was entered by appellant at the close of appellee's evidence 
to exclude the evidence and to find the issues for appellant, which 
motion was denied. Again, at the close of all the evidence, a mo- 
tion was made to find the issues for appellant, which motion was 
also denied. On stipulation of the parties, said suit was dismissed 
as to Sanford. The court found the issues in favor of appellee, as=- 
sessing its damages at $445.00. A motion was made by appellant for 
a new trial, which was overruled, and judgment was rendered that 
appellee have and recover the possession of the property in question, 
and for $443.00. damages, with costs, etc., and “in default of deliv- 
ery of said car to the plaineite by the defendant within ten das 
from the date of this judgment, the plaintiff to have and recover 
$1,093.00, being the amount of the present vaiue of said car and 


the damages for the unlawful detention thereof," etc. To reverse 


said judgment, this appeal is prosecuted. J 
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On March 22, 1929, the car in question was delivered 


” 


by appellant to one A. M. Adams, who was doing business at Harvard, 
Tilinois, as the Adams Motor Sales Co. Said delivery was made pur- 
suant to the following written instrument: 
"HUDSON MOTOR COMPANY OF ILLINOIS 

2220 So, Michigan Avenue. 
"Sold to Adams Motor Sales, Harvard, Ill. 

Chicago, Ill, 3/22/29 

Invoice No. 554 67 
‘Terms * Net Cash 


Delivered To You On Consignment 


"Description Price Amount TotaiL Amount 

Hudson Victoria 1215.23 
Registration 10300 

1225.25 

Wire Wheels 18.75 
Ext Tire and tube 15.23 
2 Tire covers . 1.75 5200 1262.71 
Down payment 162371 
Balance / 71100.00 
% months finance charge a1.50 
25% 
Amount of note 1121.50 


car 840462--litr. #577650 
Registration card 73534 

"Your check is a receipt, no recei pted invoices mailed back un= 
less specified. Wo claims allowed unless filed within 10 deys from 
date of invoice. Noresponsible for loss or damage by fire or theft 
to vehicles placed with us for storage sale or repairs. Upoa written 
request we will have same insured at owner's expense, Articles left 
in cars at owner's risk. Towing cars ordriving cars to our garage 
or delivering same back to owner or while being tested is at custom- 
er's risk as it is assumed car is protected with insurance. 


"Filed iieHenry County, Illinois, Feb. 15, 1950. ‘fill T. Conn." 
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On April 29, 1929, one W. W. Siperly entered into a con- 
@itional sales contract with Adems for the purchase of said car. 
Among other things, said contract provided: 

"The Adams Motor Co. has this day delivered and agreed 
to sell to the buyer (Siperly) and the buyer has this day agreed 
to buy from the seller, for and upon the conetderatian hereafter 
recited, the following * * * Hudson victoria, new car * * * and 
agrees to pay to the seller or assigns for the same the sum of 


$1,035.00 in twelve monthly installments, $86.25 one month after 


date, and $86.25 on the day of each succeeding month hereafter 


until paid, and each of said monthly installments shall bear 
interest at the rate of .7% ver annum after maturity. 

"The purchase price is further evidenced by a negoti- 
able note signed by the buyer, payable in monthly instellments 
as aforesaid. 

"Title to the cer and ecuipment shall not pass by de- 
livery to the buyer, dut shall remain fixed in and be the property 
of the seller or assigns until the purchase price has been fully 
paid, subject to the subsecuent vrovisions of this contract," etc. 

Thereafter, said conditional sales agreement was, for 
a valuable consideration, assigned to appellee, and was filed for 


record on August 23, 1929. The car in question was never removed 


by Siperly from Adams' place of business. On August 31, 1929, Adams. 


disappeared end has never been heard of since. On August 22, 1929, 
appellant took Saendeenin of said car, together with other Hudson 
and Essex mrs then in the place of business conducted by Adame. 
By agreement, the car in question was placed in the hands of aaid 
sheriff, to abide the result of this vroceeding. 

In addition to the foregoing, a representative of ap- 
pellant, whose business it was to visit the agents of appellant to 
check the cars that had been sold, etc., testified to the effect 
that on June 26, 1929, Adams executed an instrument or receipt for 
the car in question and vaid three months additional interest on 
the amount unpaid thereon; that at that time Adams told him said 


car had not been sold. 
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It is fivat contended by appellant that the court erred 
in finding that appellee was entitled to the possession of said car. 
Counsel in his argument states: "It is conceded that if Adems, 
having possession of the car, had sold it to a bona fide pur- 
chaser and had taken back a conditional sales contract and 
note in »sartial payment of the purchase price, and then assigned 
the conditional gales contract and note to a third party, convert— 
ing the proceeds of the sale to his own use, appellant's only re- 
doiece would have beem Adams," but insists that Ek-the sele from 
Adans to Siperly was not bona fide, end, by reason thereof, appellee 
was not entitled to recover. 

In this connection, appellant relies on the testimony 
of Siperly, which was to the effect "That he had arueeanae 
transaction with Adams during the month of April, 1929; that he 
dealt for acar; * * * it was the pend guestion in this suit; 
Adams asked Siperly if he would do him a favor. * * * Adams wanted 
to know if he would help him out on a deal of a car. * * * Adams 
wanted him(Siverly) to sign for this Hudson car. * * * He (Siver-—_ 
XxB ly) got in the car with Adams and went to his office, and 
when he got there these papers were executed. After he went to 
his home, he did not take the car back with him. He never, 
further than: that, took the car. * * * At the time he signed the 
contract, he did not have any intention of purchasing a car; 
that he did not purchase the car; that Adams explained to ih that 
he wanted him to sign up for this car, which would help-—be a favor | 
to him, to help him out. * * * Adams did not tell him what benefit 
he was going to derive if he signed the note. He did not make any 
down payment of the car end did not meke any paysuaee that were vaid 
to the finance company." 

If this controversy were between appellant and Siperly, 
appellant's argument would be well founded. Appellee, however, 
was a bona fide assignee for value of said conditional sales con- 
tract. This is not controverted, other than it is claimed there 


is nothing to show that the draft made on appellee, and which 
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Was accompanied by said conditional sales contract, was in fact 
paid. From the facts snd circuwnstances in evidence, the court 
was warranted in finding thet it was paid. The xekt real question, - 
for our determinstion is as to whether appellant, by its con- 
duct in connection with the car in question, is estopped from 
questioning the rights of appellee. 

Vernon Swanson, a representative of appellant, testi- 
fied as follows, in answer to questions propounded by the court: 
"The court: He had no right to sell it, had he, without settling 
with you, getting your release? He had to get the car clear, 
didn't he, in order to sell it? 

"A, Well, the agreement is thet if the car is sold he immediate- 
ly--rather he keeps the funds separately and immnediately sends 
it in to us. 
"The Court: You permit him to sell, do you, without releasing the 
car and take his word to send in the funds? 
"A, Immediately, yes, sir. 
"Phe Court: Yes. Well, that is the method of your business, 
is it? 
"A, Yes, girs 
"The Court: He may sell it if he wants to any time, to enybody? 
A. Yeo; siz, 
"The Court: And then vou look to him to send in the funds? 
“A, Yes, sir." 

Section 23 of the Uniform Sales Act (CahillsStat., 
chap. 12la, par. 26) Bradt provides: 
: * Subject to the provisions of this act, where goods 
are sold by a person who is not the owner thereof, and who does 
not sell them under the authority or with the consent of the owner, 
the buyer accuires no better title to the goods than the seller 
had, unless the owner of the goods is by his conduct precluded 
from denying the seller's authority to sell." 

In Drain v. LaGrange State Bonk, 303 Ill. 330, the 
court, in discussing a question of this character, at page 335 


says: 


PF oe 2h 


; Aiea. \ 


Koths 


“9 


tost ot asw ,dostineo eelsg Lenoltthnoo bisa yd betasqmceoe Baw 
duvco att ,eonsbive ni asonstamvorto bas etost edt most bisa 
wooo Leer Keer off Jbiesc ase ot tedt gr ibatt mt heen Baw 
mficg att yi ,tasiieg ‘Os xadterdw of as ef molts rime tes THFO tot 


mort Beoqetas gf. ,cgoidveeop oft «eo edd diy mohtooanco rE: tout 


ssellsqas to atisis add gecko thwon 


-ftas¢ ,tnsliscas to svitsinssarcer 8 ,ncanswa morreY 
; is 
diuno-adct yd Sebmvocore ancitess ot tewans at ,swollct B5 sett 


iittea tuodtiv .ed bed ,¢t Iisa od tdyrsr on bad 3H taosoo edt" 
yiselo tweo add dog of Sad af eine Sa gnittsg OY déiw 
tt Ifee of tehto at ,ed Pi abi 

fdsiberm! ef Sloa al sso adt ti tect at tnemestys oft _Lfew wan 
abdor ¥let Asner A has ylotstsasa Ebon’ act aceox ant sodtet-—rt 


BIT ot alot 


t eanincefen tuvodtiw .coy ob ,[iee ot mid dinzeq voY i¢avod eft" 


abort oft ot bree ot brow ald ated bas treo 

| tle Boy sis thon LAN 
,eseniand tuoy to bedtem edt ai tadt (ftew .BeY | rdatrod oft? 
| a ations 


izfe .pey .A® 


fvhodyas of ,omit vee ot atoew od Ti tit ffoea vam of sirrod oAT* 


feberrt ond mt bees ot mid ot tool vow nedt bad sero 


row al ltd, 20) toA aols& mrotinU sdt to 8&8 noistosk 
mob ivorg fox (28 -taq , sist .gqsdo 
eboos sisdw ,tos aict to anoletvotc elit. ot tootdue * 


s80b odw bas ,Loprsdt senvo ent vod at ow noerec 8 a bros o1s 


<aeave git Io tneatco edt déby to ytixodius silt ca rodd ifee ton 


tallor aft sad aboos adv of sitit natted On perinoos neyrd act 
bohuLosta torhaoo eit vd el ahoog elt Lo re nwo ent haere bad” 
m tise or utirodéne a! tol foe any anteme b mort 

edt 08% LIT £08 lted atete ogurex Ded .v atest ot a 

a6 ener gs ,goveatedo eidid Io : pe eae & painavoeth an <turo9 


A 


raven 


v 





<S< 


"An estoppel may operate against the verson claiming 
what would otherwise be the better title, and this is based upon 
cfiduct of the true owner by which he allows another to appear 
as the owner of or having full pmaer power of disposition over 
/property, so that an innocent third person is led into dealing with 
| an apparent owner. The estoppel does not depend upon where the 
actual title is, but rests upon the act of the real owner, which 
precludes him from disputing the existence of the title which he 
has caused or allowed to. appear to be vested in afother. If a 
vendor of a chattel delivers it to a vendee or allows him to have 
possession of the same before payment of the purchase price, and 
to have all the indicia of ownership, retaining, however, a secret 
lien for payment, he cannot assert his right against a judgment 
creditor of the vendee without notice, before a Levy is made. An 
innocent purchaser will be protected without regard to the terms 
of the contract of sale, where the appearance of ownership is in 
one while the title is really in another, or there is a secret 
lien," Citing VanDusar v. Allen, 90 T1ll. 499; Chickering v. 
Bastress, 1350 Ill. 206; Union Stock Yards & Transit Co. v. Mallory, 
157 Ill. 554. 

To the seme effect are Illinois Bond % Drmestment Co. 

a Gardner, 219 App. 337-343; National Bond & Investment Co. v. 
Shirra, 255 App. 415-419. In the latter case, the court at page 
419 says: 

"The facts under consideration in Illinois Bond & 
Investment So. v. Gar adel 249 Apo. 337, are very similar to those 
in the instant case. There, a company engaged in the business of 
selling automobiles took an automobile, with permission of the 
plaintiff, to its regular place of business and placed it in the 
display room. It was bought by a vurchaser and the plaintiff 
ckaimed title under a trust agreement. In its opinion the court 
said; 'A customer going into a retail store and seeing goods on 
display offered to the public generally for sele, buying such 
goods, in good faith, should be protected against the holder or 


owner of any secret lien of which the purchaser has no notice. 
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fo hold otherwise would seriously interrupt businesd." 

While, so far as the record discloses, appellee did 
not go to Adams' sales room and there see the car in question 
on sale, still we think the foregoing authorities, in principle, 
fully warrant e holding thet appellee as the asgicnee of said 
eonditionel sales contract without notice of any secret lien, 
should be protected as against appellant. If appellant was 
caused to suffer, it was by the fraud of Adams, its own represen— 
tative. 

Appellee insists that the car in question was in fact 
sold to Adems by appellant. There is substantial evidence in the 


record to support this contention, but whether or not, as between 


appellant and Adsms there was in fact a gale,—--ags against appellee, 


appéllent is not in a position to contend thet the sele of ssid 


car by Adams to Sinerly was not bona fide. The court did not err¢g 


in finding that appellee was entitled to the possession of sid 
car. 

It is next insisted that the court was without juris- 
diction to order a return of the property. In this connection it 


is insisted that the replevin writ and bond were not properly 


delivered. In view of the stinulation that the automobile wag to 


remain with the sheriff, etc., this objection is unavailing. 

It is next insisted thet the court erred in the rendi- 
tion of its judgment. There is no contention thet the assessment 
of $443.00 damages is not supported by the evidence. The assign— 
ment of errors doés not cuestion the same. Appnellee concedes thet 
the court erred in entering the altern=tive judgment of $1,093.00, 
and specifically waives that pert of the judgment. This it has 
@ right to do, as in principle it vertakes of the character of a 
remittitur. Alvin v. Kinney, 96 Ill. 214. 

Other erras were assigned, but whet we have already 
seid sufficiently disposes of the questions sought to be raised 
by the same, and it will not be necessary for us to discugs them 
in detail. 

The alternative judgment for $1,093.00 having been 
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: . . Judgment affirmed. 
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January Term, A. D. 193 


MINNIE M. HENRY, Appellee, 
Vs. 


LAURA W. LEEDERS, et al., Appellants. 
Appeal from Cirenit Court, McLean County. 
HLDREDGEH, J. 


Appellee filed her bill in chancery for the par- 
tition of certain farm lands located in MeLean County. 
She and appellant, Laura W. Leeders, were sisters, 
tenants in common and sole owners of the premises in 
question. Upon the hearing a decree was entered for 
the partition and the lands were sold. The assignment 
of error in this case is that the court erred in allowing 
solicitor’s fees and taxing one-half of the same to- 
gether with one-half of the costs to appellant. In the 
answer of appellant it is denied that she refused to 
JOU a aati 2.1 tt) eat a RS rir 
is averred that she wrote complainant suggesting tha. 
they select appraisors. to appraise the fair, cash, mar- 
ket value of the premises and that appellant would 
either buy or sell at the appraised value but received 
no reply to such communication. It is also averred 
in the answer of appellant that in September, 1926, 
appellee instituted a partition proceeding to divide 
said premises and that while 
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said suit was pending appellant and appellee adjusted 
the suit by entering into an agreement that the suit. 
should be dismissed which was done; that they further 
agreed that in the future, so long as they were joint 
owners, the land should not be subjected to coart pro- 
ceedings for division, but that in case either one decid- 
ed to sell her interest they would join together and 
make a private sale, if possible, at a price mutually 
satisfactory and divide the proceeds according to their 
interests without costs or expeuses, and in case either 
of them should decide to purchase, one would sell to 
the other. 

Appellee and her husband lived upon the premises 
and farmed the same, paying a cash rent of $6.00 an 
acre to appellant for the latter’s undivided, one-half 
interest. Shortly before the present suit was brought 
the lease of appellant’s undivided interest being about 
to expire, appellee desived to renew the lease at $5.50 
an acre which appellant refused to do. Thereupon 
appellee brought this partition suit. To sustain the 
alleged covenant of appellee not to bring a suit to 
partition said lands as alleged in the answer, appellant 
testified as follows: ‘‘After the first suit was filed I 
asked her (appellee) to take it out, that we wouldn’t 
get nothing for it if she put it through court. At Mr. 
Goodwin’s office I asked her to take the case out of 
court, because our father left it to us girls, that when 
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we got old we would have something to go on our last 
days, and she agreed to take it out, that we would keep 
it, and I asked her if she would put it wp any other 
time, and she said, ‘No,’ and she asked me the same, 
and I said, ‘No, not so long as I had my right sense.’ 
Had another talk at home after the talk at Mr. Good- 
win’s office. It was the same thing and she took the 
ease out of court.’”’ 

The right to partition is absolute and resuits from 
the existence of the relation of tenants in common and 
the motive for bringing such a suit can not be ques- 
tioned. Trainor v. Greenough, 145 Hl. 543; Friedman 
v. Friedman, 283 Ul. 383; Martin v. Martin, i70 Ill. 
639. Appellee in her testimony denied that she ever 
promised not to bring a partition suit and she and 
appellant were the only witnesses who testified upon 
this proposition. In some instances the absolute right 
of partition is subject to certain exceptious. It was 
held in Hill v. Reno, 112 Ill. 154: ‘‘ Notwithstanding 
the rule as stated is almost universally conceded, nev- 
ertheless there are several well recognized modifica- 
tions of it. For instance, if an estate should be devised 
or otherwise conveyed to two or more, upon the ex- 
press condition that it should not be subject to par- 
tition, or if several tenants in common, or joint tenants, 
should covenant between themselves that the estate 
should be held and enjoyed in common only, equity 
would not, in the 
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absence of special equities, award a partition at the 
suit of some of the parties, against the objections of 
the others.’’ The burden was upon appellant to prove 
that appellee covenanted not to bring a suit for par- 
tition. If her testimony, if true, can be construed as 
amounting to such a covenant, it was definitely denied 
by appellee. The Master heard the testimony of the 
parties and found that no such covenant was made 
between them. In the case of Hynes v. Jennings, 262 
Tl. 268, where a similar defense was attempted to 
be made one co-tenant testified to having had a talk 
with the complainant in the office of her attorney 
about what was the best thing to do with the property, 
and that she said that she did not want a partition 
suit started,—that she wanted to settle the best way 
and with the least expense possible. The court held: 
“This falls far short of an agreement among the par- 
ties that there should be no partition of the premises. 
The fact that she did not want a partition suit started 
and so expressed inerself, was no bar to her right to 
apply for a partition at any time she so desired.’ 

The Chancellor did not err in allowing solicitor’s 
fees and apportioning the costs in the manner stated 
and the decree of the Cireuit Court is affirmed. 
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October Term, 1929 


CHARLES C. CARTER, Appellant 
vs. 
THOMAS ADKINS, Appellee. 


Appeal from Macon. 
NIEHAUS, J. 


This is a suit commenced by the appellant 
Charles C. Carter in the cireuit court of Macon county, 
to recover damages from the appellee Thomas Adkins, 
for personal injuries suffered by him. in an automo- 
bile accident which occurred on one of the state high- 
ways, namely, Route No. 2, near the city of LaSalle 
on December 10, 1928. 

The evidence shows, that the accident occurred 
at a point on the road where there is a culvert and a 
concrete abutment on the northerly side of the road. 
The evidence also shows, that the appellant at the 
request of the appellee took a trip with him to Ro- 
chelle from Decatur; and the accident occurred on the 
way back from this trip from Rochelle to Decatur. 
As to the manner in which the aecident occurred, the 
appellant testified, that after leaving LaSalle and 
driving along Route No. 2, they reached a frosty place 
on the pavement; and ‘as they went over the frosty 
place the car started to skid to the north; and skid- 
ded over the center black line; that Adkins put on 
his brakes and the car came back; that after that the 
ear began to skid and went to the north 
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of the center line; that the pavement there is eighteen 
feet wide with a shale and cinder shoulder on the north 
side. This shoulder is about 15 feet wide where the 
ear began to skid, and was level with the pavement; 
that on the south side the shoulder is 6 feet solid and 
even with the pavement; and of cinders and shale. 
That when the ear skidded to the north it stayed on 
the pavement; and it skidded about 25 feet. There 
was a ditch on the south side and 50 feet east from 
where the car started to skid there was a culvert. 
The concrete abutment of the culvert extended about 
18 inches above the level of the shoulder. The abut- 
ment was about 12 feet long.’ He further testified 
that: ‘‘When we got near the abutment the car skid- 
ded to the south. { saw the defendant put on his 
brakes with his foot. Immediately after he did, the 
ear skidded to the south and the right front wheel 
got on the culvert. The car was facing southeast. 
The car was facing east when the defendant applied 
the brakes. We were going east. The abutment is 6 
feet from the pavement. The car skidded 15 to 20 fect 
before striking the abutment. When the brakes were 
applied the car was on tie north side of the center 
line. The car skidded diagonally southeast. When the 
wheel hit the abutment, the car turned over. It turned 
over to the east of the abutment. ’’ 

The appellee’s testimony as to how the accident 
occurred 
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is as follows: ‘‘ Leaving LaSalle we got on the Oglesby 
road by mistake. Backed up and took Route 2 again. 
As we approached the place of injury, was driving 
between 30 and 35 miles an hour. Slab was icy. We 
didn’t know it was ice. We thought it was the shade 
of the trees until after the accident. On the north side 
of the road was a deep bank that run down to the 
illinois river bottom, very steep. No guard rail fence 
on either side. South side shaded by a bank and a lot 
of trees shaded the road, and a deep ravine which was 
necessary for a culvert. Shoulders were even with the 
slab. Shoulders were 2 or 3 inches belew the level of 
the slab, Shoulders sloped downward. When we first 
struck the ice we went along apparently all right, then 
the car suddenly swerved left, [ pulled it back to the 
right. As it eame back I couldn’t control it and it 
went off over the shoulder, the front wheel passing 
just at the edge of the eulvert, both wheels being over 
the culvert bringing the car right on around over it 
into the ditch. I applied the brakes just before we hit 
the culvert. Did not apply the brakes at any time 
while skidding on the ice, shut off the gas when we 
first started to skid. ’’ 

The appellant based his right of recovery on the 
charges of negligence contained in the declaration 
which consisted of five counts; but the third count was 
dismissed. The first count contains a charge of geu- 
eral negligence; the second count aiso contains charge 
of general negligence in the managing 
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of the ear; and the fourth count charges that the ap- 
pellee failed to have the brakes on his car in good 
order, and that the appellant was injured as the result 
thereof: The fifth count charges that the appellee 
drove and operated his car at a greater rate of speed 
than was reasonable and proper. 

The trial of the case resulted in a verdict finding 
the appellee not guilty, upon which judgment was ren- 
dered; this appeal is from the judgment. 

A number of errors are assigned and argued for 
reversal of the judgment. Some of these errors con- 
cern the rulings of the court in reference to the ad- 
mission or rejection of evidence. The record however 
does not show any substantial errors in that regard. 
At least none appears to the injury of the appeilant. 
The jury were warranted in concluding from the evi- 
dence, that the accident was not due because the 
brakes on the appellee’s car were not in good order; 
or because he failed to have them in good order and 
condition; and that the appellee did not operate his 
ear at greater rate of speed than was reasonable and 
proper; that the accident was due to the fact, that the 
appellee’s car skidded because of ice on the pavement 
when the car struck the ice at the place of the acei- 
dent: and that the iey condition of the road at the 
point of the accident was unknown to the appellee and 
the appellant; and that they had no reason to expect 
this condition 
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until the car ran into it; and that the accident was not 
due to any negligent act of the appeilee; but resulted 
from the condition of the highway. 

We deem it sufficient to say concerning the errors 
pointed out in the defendant’s instructions, that while 
some matters contained in them may be subject to 
criticism, there is no reversible error apparent in giv- 
ing them; especially since it is evident that the jury 
were not misled into an erroneous finding, on the facts 
shown by the evidence. 

For the reasons stated, judgment is affirmed. 

Judgment affirmed. 
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General No, 8395 7*~*- femme 14>, A oenda No. 12 


The People of The State of Hlinois, Defendant in 
Error. 
VS. 
Henry Catheart, Plaintiff in Krror 


Error to County Court of Coles County. 
NIEHAUS, J. 


In this case an mformation was filed in the county 
court of Coles county, charging the plaintiff in error, 
Henry Catheart, with violations of the Prohibition 
Act. The first count of the information charges lim 
with unlawful possession of intoxicating liquor; the 
second count charges, that he was in possession of 
a still in violation of law; and the third count charges 
him with unlawfully and wilfuily owning operating 
and maintaining a still; and the fourth count charges 
him with transporting delivering and furnishing in- 
toxieating hquor in violation of law. 

A trial by jury was had concerning these charges, 
which resulted in finding plaintiff in error guilty of 
possessing intoxicating liquor as charged in the first 
count in the information; also finding him guilty of 
transporting, delivering and furnishing intoxicating 
liquor as charged in the fourth count of the informa- 
tion. 

He was found not guilty of the charges in the 
second and third counts of the information, namely, 
unlawful possession 
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of intoxicniing liquor and operating and maintaining 
a still. 

The plaintiff in error made a motion for new trial; 
also a motion in arrest of judgment, which were over- 
ruled by the court; and he was thereupon sentenced 
by the court to serve five months on the penal farm 
on the first count of the information; and to serve 
three months on the penal farm and to pay a fine of 
$200.00 under the conviction under the fourth count 
of the information. This writ of error is prosecuted 
from the judgment of conviction. 

The evidence in the case adduced on the trial 
shows, that the sheriff of Coles county, Staniey B. 
Moore, visited the home of one Roscoe Zellers, who 
was the main witness for the people against the plain- 
tiff in error; and at this visit to the Zellers home, he 
found a little barrel in the kitchen covered with a 
blanket, containing liquor; he also found a boiler and 
eoil in the bed room; also found three bottles contain- 
ing liquor in a little traveling bag in the house; also 
a fourth bottle containing liquor in Zellers’ automo: 
bile. Zeller testified on the trial, that the liquor and 
the boiler and still found in his home, were brought 
there by the plaintiff in error about eleven thirty at 
night on June 7, 1929, when all the occupants of the 
house were in bed; that the liquor in the little barrel 
or keg was brought in by the plaintiff in error and 
another man by the name of Charles Scott; that he al- 
lowed the plaintiff in error to leave the liquor and 
the boiler and still, 
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on his promise that he would remove it the next day. 
He also testified, that Cathcart had never brought 
liquor to his house prior to that time; but that the 
witness had, on several occasions before, purchased 
liquor from the plaintiff in error, Zeller’s testimony 
with reference to the fact, that the plaintiff in error, 
in company with Scott, brought the liquor in the little 
barrel or keg into the house; also the boiler and the 
still, is corroborated by his wife and by two other 
occupants of the dwelling at that time, namely, Curt 
Donley and his wife. There is no evidence to show, 
that the plaintiff in error ever was found in posses- 
sion of liquor, or that he transported liquor or sold 
any to anybody, except the testimony of the witnesses 
referred to. 

Various errors ave assigned and argued for the 
reversal of the judgment. I will not be necessary for 
the purposes of a review of this case to consider or 
determine all the questions raised. One of the errors 
assigned has reference to an alleged restriction by 
the court of the right of cross examination of the 
prosecuting witness Zeller concerning sales of imtoxi- 
eating liquor by him in violation of the Prohibition 
Act. We are of opinion, that the cross examination 
was unduly restricted by the court on that question. 
In the case of The People v. White 251 Hl. 67 the 
Supreme Court said: *‘Tt is argued, that the cross ex- 
amination tended to show, that the defendant ran a 
gambling house and was an offender 
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against the law, But if there was an inference of that 
kind from what the witness said, it was a necessary 
and inevitable one ia the exereise of the right that 
the prosecution had to bring before the jury tae oc- 
eupation and habits and life of the witness. The law 
does not permit proof of other offenses not connected 
with the charge upon which the defendant is bemg 
tried. *** But the prosecution could not be hamp- 
ered nor restrained in perfectly legitimate cross ex- 
amination because an inference unfavorable to the 
defendant might rise. Surely the prosecution was not 
required to permit this witness to appear before the 
jury as a man of high character and worthy of con- 
fidence when he was disreputable and his chief oc- 
cupation was that of a law breaker.’’? What the Su- 
preme Court said in reference to the point under con- 
sideration applied to the right of the prosecution con- 
cerning the cross examination of a witness for the 
defense; it is needless to say, that it would apply with 
equal foree to the right of the defense to cress exam- 
ine a witness for the prosecution. In People v. Bond 
281 Ul. 490, the Supreme Court commenting on the 
point said: ‘‘The evident purpose of the questions 
asked the witness was to diseredit her testimony by 
her answers. It is permissible to inquire of a wit- 
ness as to his or her occupation. Hf a witness is en- 
gaged in an unlawful and disreputable occupation, 
in justice and fairness he should not be permitted to 
appear before the jury as a person of high character 
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who is engaged in a lawful and respectable oceupa- 


t: te 


tion. ”’ 

The principal errors assigned however relate to 
the instructions given for the People. The vice of 
the second instruction given for the People is, that 
the instruction assumes that the plaintiff in error had 
possession of the intoxicating liquors in question; and 
then advises the jury that such possession is prima 
facie evidence, that such liquor was kept by him for 
the purpose of being sold bartered or exchanged or 
otherwise disposed in violation of the Prohibition 
Act; and piaces the burden of proof upon the plain- 
tiff in error to show that such liquor was lawfuliy ac- 
quired possessed and used by him. This instruction 
also informed the jury that if the prosecution had 
proved beyond a reasonable doubt that the plaintiff 
in error had manufactured any intoxicating liquor, 
this would justify a conviction under the information 
which included the counts that he was convicted on, 
namely, for unlawful possession and for unlawful 
transportation, unless the plaintiff in error showed 
that the acts complained of were committed lawfully 
under the provisions of the Prohibition Act. That is 
to say, if the prosecution had proven, that he had un- 
lawfully manufactured intoxicating liquor he could 
be convicted on that proof of unlawfully transporting 
it. The instruction was clearly erroneous and was pre- 
judicial to the rights of the plaintiff in error. 
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The third instruction contains a definition of 
reasonable doubt, which is erroneous; and is in con- 
flict with the holding of this court in the case of 
People v. Miles 254 Ill. App. 120; and is also con- 
trary to the holding of the Supreme Court in the case 
of People v. Prail 313 Il. 518. 

The fourth instruction and the eighth instruction 
given also concern the matter of reasonable doubt in- 
volved and are subject to the criticism made by the 
Supreme Court in the case of People v. Sell 296 Il. 127. 

In the fifth instruction given for the People, the 
jury was instructed concerning the legal foree and 
effect of circumstantial evidence. There is no cireum- 
stantial evidence in the case upon which to base this 
instruction. No circumstances were proven from 
which the defendant’s guilt could be inferred. What 
the Supreme Court said in the case of People v Am- 
buch 247 [l. 451, in reference to a similar instruction, 
applies directly to the instruction here involved: 
“Conceding that this instruction states the law cor- 
rectly, we are unable to perceive why it sbould have 
been given in this ease, as the plaintiff in error’s 
guilt was not dependent upon any circumstances 
proven, but if found guilty at all, it could oniy have 
been upon facts testified to by the prosecuting wit- 
ness. The giving of such an instruction where there 
is no 
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evidence to base it upon, was held erroneous in Kev- 
ern v. People 224 Ill. 170.”’ 
For the errors indicated, the judgment of con- 
viction is reversed and the cause remanded. 
Reversed and remanded. 
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STATE OF ILLINOIS. 
APPELLATE COURT 


FOURTH DISTRICT. 





a: 
FEBRUARY TERM, A. D. 1950. Y 








& = e re) 
TERM NO. 7. AG. NO. 15. 
TRI-CITY STATE BANK, : 
Defendant in Error, ERROR TO 


Ve MADISON CIRCUIT 


6 @2 G0 30 


DELLA LAND, et al, COURT. 


biaintiffs in Error.: 


Barry, P. J. = Delia Land is the daughter of August Koetter and Ida 
Koetter. In the summer of 1921 a Mr. Holz induced the three persons 
above named, with others, to become interested in a proposed corpora-~ 
tion. So far as the record shows no license to incorporate was ever 
issued. Mrs. Land took three shares at j;100.00 per share, her mother 
three shares and her fether four shares. Other persons, to the num- 
ber about a dozen, took shares. The money paid in was used to pur- 
chase ovens, ete., and a business was started under the name of Madi- 
son Peoples Bakery Compeny. The business was conducted in a build- 
ing at Madison, Illinois, owned by Mr. Koetter. Mr. Holz left: in 

a very short time without having taken any steps to form a corporé= 
tion other than to sell shares at $100.00 each as above stated. On 
September 20, 1921, all of the persons who agreed to take stock in 
the proposed corporation entered into a written agreement appointing 
Mr. Koetter and four others as a committee to take full charge and 
management of the entire business and property of the said company, 
with full power and authority to act for all of the members in all 


matters and things pertaining to the entire business and property 
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of the company, ratifying and confirming and agreeing to abide by 
whatever said committee might do or cause to be done in the premises. 

Me. Koetter and another member of the committee took 
an active charge and conducted a bakery business until June 1924, 
when the equipment was sold. The business was conducted in the 
pbuilding owned by Mr. Xoetter who died in March 1925. At the time 
the bakery company went out of business it was indebted to the Tri- 
City State Bank, the total amount of which on December 24, 1926, was 
about 325,000.00. 

On the last mentioned date plaintiffs in error and 
eight other persons who were interested in the business, executed 
a written agreement in whieh 4t was recited that on or about Angust 
17, 1921 the parties to the agreement, with others, entered into a 
partnership to engage in the bakery business at Madison,lilinois, 
and that they did then and there engage in said business as partners 
and that their business affairs and obligations growing out of said 
partners»ip business remained unsettled and in dispute; that the 
partnership is now indebted to the amount of &25,000.00, in the form 
of promissory notes, held by the Tri-City State Bank, all of which 
are renewal notes, some of which are signed in the partnership name, 
and others signed by two or more of the partners; that some of the 
partners either deny e211 or some part of said partnership indebted= 
ness, or refuse to join in the payment of the same, there being 
no partnership funds or assets to meet the said indebtedness; thet 
some of the said partners have filed a suit to settle the partner- 
ship and that said suit is now pending and undetermined; that the 
banking department of the State of Ijlinois has notified the Tri- 
City State Bank to collect ssid notes; that some of the partners 
refused to pay their pro rata share of such indebtedness, while 
others are recdy and willing to pay their several pro rata portions 
thereof. 

The said agreement further provides that each of 

legally 
said partners is/liable for the entire indebtédness of the partner- 


ship, and that those partners joining in this agreement desire to 
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avoid the notoriety and extra expense of being sued on said notes 
held by said bank; that it is therefore agreed by and between 
them to pay all of said partnership indebtedness to said bank 
pending the determination of said suit for 4 partnership account- 
ing, and to contribute to such payment to said vbank in proportion 
to their several holdings in said partnership,and which, as exX= 
pressed in figures, hes been determined to be the several sums of 
money following our several signatures to this agreement, which 

we severally agree to either pay or assume, to avoid needless ex- 
pense of suits other than the one pending for a partnership account= 
ing and that we severally agree to abide the result of that suit; 
it being understood that from the sums of money recovered in that 
suit from the partners not paying under this agreement shall be 
rebated to us pre rata in proportion as we have contributed to the 
payment of said indebtedness to said bank, as show following our 
several signatures below; net hereby waiving contribution against 
each other or against the partners not signing this agreement. Tne 
amount therein assumed by Irs. Land and her mother, is (6,591.60, 
for which they executed and delivered to the Tri-City State Bank 

a judgment note for that amount dated December 24, 1926, aud falling 
due sixty deys after date with interest at 6%. 

. After the note came due the pank took a judgment by 
confession and on motion of plaintiffs in error the judgment was 
opened and they were given leave to plead. They pleadec & want 
of considerstion for the notes Upon the trial the jury found 
the issues in favor of the bank and the court erdered that the 
judgment theretofore rendered remain in full force and effect. 

It seems to us that under the undisputed evidence 
tn the record the parties who subseribed for stock in the proposed 
corporation which was never even attempted to be organized, rust 
be held to be liable as partners. The contract entered into by 
plainiiffs in error and others on December 24, 1926, was admitted 
in evidence without objection and it expressly states that the 


business was conducted by them as a partnership. That being true 
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it cannot be said that there was no consideration for the note in 
question. When the jury found the issues in favor of the bank 
the court properly ordered that the judgment remain in full force 
and effect. 

Complaint is made as to instructions given on be- 
half of defendant in error. ‘“e find it unnecessary to discuss 
the instructions for the reason that under the undisputed evidence 


plaintiffs in error had no defense to the action. The judgment 


is affirmed. 
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In The 
APPELLATS COURT OF ILLINOIS 





FEBRUARY TERM, A.D. 1930. 7 
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OSCAR MENG, 
pefendant in Error, Error to the City Court 
of Granite City. 


VS. 
Honorable M. R. Sullivan, 
WILLIAM LILE, Judge Presiding. 
Plaintiff in Error. ee ae Pay B 
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OPINION BY NEVEALL, J. 

Plaintiff in error purchased certain auto laundry equipment 
from defendant in error, paying two hundred dellars cash and giving 
his promissory judgment note for six hundred dollars. The note 
was payable in instalments and to secure the payment thereof a 
concitional sales contract was entered into between the parties, in 
which it was acreed that title to the eauipment should remain in 
defendant in error until the purchase price of the same was paid. 
The agreement provided forthe richt to retake possession of the 
property in the event of default on the part of the maker of the 
note. 

Plaintiff in error operated the auto laundry for about one 
month. We claims that a few days before the expiration of the 
month he informed defendant in error he would not make his monthly 
payment and suggested that defendant in error retake the equipment 
in cancelation of the debt. That he, plaintiff in error, would 
forfeit his two hundred dollars down payment which had been made on 
the purchase. Plaintiff in error claims that this proposition was 
accepted by defendant in error and that the equipment was turned 
back to defendant in error in full satisfaction of the debt. 
Subsequently defendant in error entered judgment by confession in 


the court below for the balance due upon the note. On plaintiff 
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in error's motion the judgment was opened and the general issue and 
special pleas of accord and satisfaction were filed by plaintiff in 
error. 

After trial before a jury verdict was rendered finding the issues 
in favor of defendant in error in the sum of six hundred twenty-three 
dollars and forty cents and after motion for a new trial was overruled 
judgment was entered and this writ of error is prosecuted for reversal 
ef the judement. 

Tt is contended that the verdict and iudgement are against the 
weight of the evidence. The defense relied upon by plaintiff in 
error was that of accord and satisfaction and censeauently the burden 
of proef rested upon plaintiff in error to prove his special pleas. 
The evidence on the part of plaintiff in error tended to show that the 
defendant in error agreed to accept back the laundry equipment in 
payment of the note which had been given for the balance due upon the 
equipment, but aside from plaintiff in error's own evidence there is 
no substantial cerroberation of this version of the transaction. On 
the other hand the defendant in error testified that he did not agree 
to take back the laundry equipment in full satisfaction of the debt, 
put merely offered te help the Plaintiff in errer dispose of the 
equipment in order to reduce the amount of kis claim. It would serve 
no z00d purpose to enter into any further discussion of the facts in 
the case for the reason that under the evidence in the record it was 
clearly a question of fact for the jury to determine and, in view of 
the present state of the record, we would not be warranted in setting 
aside the verdict of the jury. 

Plaintiff in errorts next contention is that the jury were 
improperly instructed and that the court improperly excluded evidence 
tending to show that the note and conditional sales contract were 
executed and delivered on Sundaye There was a dispute as to whether 
or not the note was executed upon a Sunday, but even though it was 
this would not effect the validity of the note. Prout vy. Hoy Oil 


company, 263 Ill. 54. Richmond v. Moore, 197 Ill. 429. 
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We have considered the points raised as te criticism of the 
instructions given on behalf of defendant in error and are of the 


opinion that the giving of such instructions was not reversible 


error. 
We are of the opinion that there is ne substantial error in the 


record or trial of the case end accordingly the judgment of the court 


below is affirmed. 
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Affirmed. 

















tt 








; 
‘ » 
i * 
«s 4) 
ne 
F 
fy ee ey ey oy oe. 
a LTS I rss 
} 
AN ong 


\ 





TERM WO. 19. AGENDA NO. 26. 


In The 
fesse Tea te eee es 
APPELLATE COURT OF ILLINOIS Ha tik fe 1D) 
i Ugg Ee hs Sor) Eases oF Pe 
FOURTH DISTRICT 
MAY sed. 192) 
FEBRUARY TERM, A.D. 1930. x 
soenlt Wor a} 
v ERK OF THE APPEL! ai 
. ASHER HOLZNAN, BLKAN HOLZMAN, ) See a 
SIMON HOLZMAY, JOSEPH H. ) 
COHEN, HARRY H. COHEN, ETC., Appeal from the Circuit 
Appellee, Sourt of Madison County. 
VS.e Honorable J. R. Brown, 
Judge Presiding. 
W. C. GRAHAM, ETC., 
Appellant. } ?. 





OPINION BY NEWHALL, J. 

Appellee filed a suit in assumpsit as innocent purchaser 
pefore maturity and holder in due course of a trade acceptance 
and filed with the declaration an affidavit of clain. Appellants 
filed an amended affidavit of merits and two special pleas, to 
which appellee filed a motion to strike. The motion to strike 
was allowed and appellant elected to stand by his amended special 
pleas and affidavit of merits. Judgment was entered in favor of 
appellee and against appeliant for the sum of five hundred thirty 
dollars and sixty-six cents, and appellant prosecutes this appeal 
from the order and judgment of the circuit court. 

The declaration counts on a trade acceptance, signed by 
appellant in favor of the Adjustable Displays, Ince, who endorsed 
and delivered the trade acceptance to appellee. 

fhe amended affidavit of merits and special pleas set up the 
defense of fraud and circumvention, and secondly, that the 
instrument sued on is not a negotiable instrument and is subject 
to all the defenses in the hands of an assignee which defendant 
would have if the suit were by the original payee of the 
instrument. The affidavit of merits further charges that at the 


time of the making of the trade acceptance a conttact was made 
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between 2PPellant and the Adjustable Displays, Inc., woich had net 
peen kept and performed by the latter company. The affidavit 
further charce? feaud in the execution of the instrument sued on 
on. the grounds of misrepresentation as to its contents. 

Appellant contends that the affidavit of merits and special 
pleas set forth a good defense of fraud and circumvention, and 
secondly, that by reasen of the wording of the acceptance tne 
nezotiability thereof nad been destroyed, and that appellant was 
entitled to defend the same as though suit had been instituted by 
the original holder. 

Appellee contends that the abstract of record fails to show 
that a bill of exceptions was filed showings the motion and order 
of the court striking from the files appellant's affiderit of merits 
and special pleas, and that in the absence ef such a bill of 
exceptions the reviewing court will not Dass upon the questions 
presented by this appeal. 

The action of the trial court in sustaining a motion to strike 
an affidavit of merits and pleas from the files wouid be presumed 
to be correct, on appeal, in the absence of a bill of exceptions 
preserving the motion, decision, and exceptions to the ruling of 
the court. Gaynor ve Hibernia Savings Bank, 166 I11. 578. 

A plea which has been stricken from the files is no longer a 
part of the common law record and it can oly be breught to the 

e 
attention of the court by bill of exceptions. Witteman Co. V. 
ee 
Geeke, 200 Ill. App. 106. 

The abstract of record in this ease does not show that any 
pill of exceptions was ever signed er filed With the clerk. A 
party bringing a cause to the appellate court is required to 
furnish an abstract which will fully present every error relied 
upon sufficiently for the determination of the cause without an 
examination of the written record. RBedinger v. May, 323 Ill. 187. 
Whatever is sought to be reviewed must be sufficiently set forth 


in the abstract to enable the court to consider it. Davis v. Home 
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Insurance Co., 233 Ill. App. 566. Failure to file a sufficient 


abstract warrants an affirmance of the case without consideration 


on its merits. “ood Ve Bank of Bawardeville, 209 Ill. 389. 


None of the questions raised by this appeal can be considered 


by this court without a properly authorized bill af exceptions, 


which mst be shown ir a proper abstract. No errors being assigned 


and arcued upon the record proper of this case, there is nothing 
va = « 
that the Gourt ean censider. People vy, Seok, 324 111 
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Por the reasons aforesaid the juder 


Madison County is affirmed. 
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IN THE 
APPELLATE COURT OF ILLINOIS. 


FOURTH DISTRICT . 


CHARLES LEIGH, 
Appellee, Appeal from the City 
VS. 
Court of the City of 
Re Be MITCHELL, 
Appellant. 


) 
) 
) 
) 
) 
) 


Marion, Jilincis. 


—EOEOEOEyaEeEuNuEuuuaEaoauaoaaaoaoaoaoooooooooeoeoeoeooooeeeeeeeeeeeeeeeeeeeeeeeooeoooaoaoaeaooeooee——————————E—EEoeeeee 


Opinion by Justice Fred G. Wolfe. 


The appellant, R. B. Mitchell had his office 
in Chicago, Illinois. The plaintiff, Charles Leigh, was a 
resident of Marion, Illinois, and is engaged as a broker and 
real-estate agent in ssid City. The appellant owned a piece 
of property at Marion, Illincis, which he valued at .,20,000.00, 
which he was desirous of selling. On March Sth, 1929, the 
appellant and appellee entered into a coutract for tve sale of 
the property which is as follows: "In accordance with our 
understanding you are to have the exclusive handling of my 
home in Marion within a period of thirty days from dates no sale, 
of course, to be concluded until price, terms, etc., are approved 
by me." 

Before this contract had been entered into the 
appellant Mitchell had had numerous conversations with one 
Harry Bracy relative to the sale of the property, but they had 
failed to come to terms and the deal had not been consumated. 
Immediately after entering into the contract between the ap- 
pellant and the appellee, the appellee took up the matter of 
the sale of the property with the said Harry Bracy and sub- 
mitted several offers by Bracy to Mitchell, the owner of 
the property. Mitchell either neglected or refused to answer 


these propositions. 


fn 





oad 


(2) 


The contract expired on April 4th and at thet 
time a contract of sale had not been entered into between 
Bracy and Mitchell, but shortly after this Mitchell sold the 
property to Bracy on practically the same terme that Leigh, the 
appellee had submitted to Mitchell. Leigh claimed that he was 
the procuring cause of the sale and entitled to commission for 
the same. Appellant liitche1ll refused to pay the commission, 

a 
and Leigh started suit for the recovery of the same in Cirb4is: | 
Court of Marion Co., Illinois. A jury was waived snd tre / 
case was heard before the Court who found in favor of the 
plaintiff and rendered judgment in his favor for the sum of 
550.00. 

It is first contended that the appellee is not 
entitiled to recover because he was not the procuring cause of the 
sale made to Bracy, on the ground that the appellant and Bracy 
had been negotiating for the sale of this same property for 
a year before the sale was finally consumated. It is evi- 
dent that the appellant and Bracy were unable to come to terms 
before the contract of sale between appellant and appellce 
was entered into, and there was no dispute that the anpellee 
made several attempts to sell the property to Bracy. It isa 
question of fact for the Court to decide wrether the appellee 
was the procuring cause of the sale. The Court found that the 
appellee was the procuring cause of the sale and we are of the 
opinion that the evidence sustains this finding. 

It is also contended that the appellee should not 
recover because he did not close the deal within the thirty days 
of the date of the contract. Ben Schull, the superintendent of 
the Coal Mine Company of which the appellant was the vice- 
president, testified that he had a cenversation with the appellant 
in which the appellant ssid, "If he (Schull) would go to the 
appellee and tell him not to crowd Bracy that the appellent would 
take cafe of the appellee." The evidence shows that this was 
communicated to the appellee Leigh, and relying upon this 


statement he ceased his efforts to bring about the sale of 





the property to Bracy. The appellant denies this statement. 

If the appellant did send such word to the appellee then 
appellee would have the right to rely upon it and not urge the 
buyer to complete the sale within the time limit stated in the 
contract, with the expectation that if a sale was made a 

short time later that then the appellant would pay him the 
commission that he had earned. Whether the appellant cic or 
did not make this statement, is a question to be decided by 
the Court. The Court found this issue in favor of the appellee, 
and we think the evicence sustains this finding. Under such 
circumstances, the sale hot being consumated within the time 
limit set-forth in the cont’act should not deprive the agent 

ot his right to recover his commission. (Taylor vs. Wren, 79 Ill. 
pe 1813; Frieland vs. Isenstein 191 I11. App. 1093 and Pridmore 
vs. Wilson, 159 Ili. App. 343) 

Counsel for the appellant urged that the eppeliee 
failed to procure a purchaser ready, willing and able to buy 
at the price at which he was authorized to sell. It is srgued that 
the sale price was to be .;20.000.00, but tre contract itself makes 
no mention of any terms by which the property was to be sold, 
except that such terms mist be approved by the owner of the 
property. The evidence shows that the appellee made an effort 
to sell the property and submitted several bids for the same, 
but appellant evidently did not co-operate with him in the sale 
or the property, but later sold the property on similar terms 
submitted by appellee. 

At the conclusion of the tfial each party sub- 
mitted a number of propositions to be held as the law applieable 
in the case. The Court held those offered by the appellee as 
being the law applicable to the case and refused all of those 
offered by the appellant. The holding of the Court was proper 
for tre same reason before stated in this opinion. 

The Court found the commission that appellant 
owed appellee was (550.00. This, it is contended, is not 


supported by the testimony in the casee The appellee testified 





(4) 


that the usual and customary commission in such cases at 
Marion, Illinois, was 5 per cent on the purchase price. 
The witness A. J. Binkley, a real-estate broker at Marion, 


. 


Illinois, testified thet the commission in such case is 


24 per cent on the sale price. That is a question of fact 
to be decided by the Court. We think the Court properly 
held trat $550.00 would be a reasonable price for the 
service rendered. 


We find no reversible error in the cese and the 


affirmed. | Ve 
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THE PEOPLE OF THE STATE OF ILLINOIS, 
Defendants in Error, 
VSe { ERROR TO 
{ County Court of 
DEWEY BIRD, WILLIAM BARGER and Pope County 
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Opinion by Judge Fred G. Wolfe. 


The Statets Attorney of Pope County filed an 
Information in the County Court under the Prohibition Act, 
tharging William Barger, Dewey Bird, and Ruby Mouline with 
the violation of the said act. The first count of the 
Information charged the Defendants with the unlawful sale of 
intoxicating liquors. The second count charged them with the 
unlewful possession for the purpose of sale of intoxicating 
liquors fit for beverage purposes. The third count charged 
the unlawful transportation of intoxicating liquors. The 
Defendants waived trial by jury, and the cause was heard 
by the Court, who found them guilty under the second count, 
namely, of possessing intoxicating liquors as charged in the 
Information. Each of the Defendants was sentenced to pay a 
fine. They sued out a Writ of Error from the Supreme court 


to review the judgment. 
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Page 2. 


The Defendant Barger lived in a houseboat at the 
mouth of imsk Greek, where it empties into the Ohio River 
at Golconda, in Pepe County. He was living in the beat and 
working on the river as a steamboat engineer. He was a 
married man, but he and his wife had separated some three 
months before. Ruby Mouline was employed by him as cook and 
housekeeper, for which he paid her $8.00 a week. Bird was a 
Visitor at the houseboat when they were arrested. 

A complaint for search warrant was signed on 
September 20, 1928, by the wife of Barger. The complaint 
stated that intoxicating liquors were manufactured, kept for 
sale, used, disposed of, and transported from a certain 
houseboat cecupied and contrelled by Barger, near the mouth 
of Lus'* Creek, in the city of Golconda, and that her reason 
for believing what the complaint aet forth, was that she did, 
on the 19th Gay of September, 1928, drink intoxicating Liquor 
on said heuseboat, and purchased a haif=-pint bottle of liquor 
from Ruby Mouline. The warrant commanded the officers to bring 
forthwith before the magistrate all persons in whose possession 
liquors were found. he Sheriff executed the warrant, and took 
with him three or four persons to assist him in making the 
search and seizure. 

In the early part of the evening the officers went 
to the houseboat and made the search. A deputy sheriff 
testified that when they went in, Bird threw into the river a 
box of bottles containing home brew. This box was recovered. 
He also testified Bird eut a rope tied to a sack which was in 
the river, containing bottles of the home brew. ‘The rope was 
tied to the end of the boat. They fished the sack containing 
the bottles out of the river. 

The evidence showed that at the time the search was 


made and the warrant served on the Defendants, Ruby Mouline 








“3 mee cay 
.o 58° 
ai ” 
epee een ECs sales. bieiee or] oe Tees, 5 a 
any #2 ooyviL Rovers Jnebie' st sat 
ey a 
5S EOS 





& B.GUyE Hee eae 


hie nfs Ap) pee 
eb ole Pigdad Say 


sorte! SEG BOERGS 











.fBEL Q nodens LB 


SROLG acitatote et 





usay @ 00,88 TOG 593 soanodl 







wMas saree Beep asaer 4 A ad on je i - Yen sy 
Ee -BMby Yak, Paowe Oink miRie PCr! 


a Prt] OS ys . 2 é 








oo Dbematoa gaw fomcsgw Lorsoe sya cl , 
: . : Ya fs meat 


Ayo tL wis 





hey 4 iB a 





fes3 IOo so 


afin goers -t+ 7 
Dio kCni Gta SS Osg 
PCr Sa aE: 
SHOE RS) Gd aett 








f VO Motd 









fone $f ie sm al ty 0 wots 3 got the Be mig 
Sa byee o29 er cetwtino’ 


as 
tH 








rol atow abil 





vast adtw 








ace gt feng P ame ay gt orf 8 wn ix Ok ergs ee 
edd no font i tnt oecee OFF prestire a 
- coe loa Dus fowees 
rs , : é 
ou w ey ag 
GO eRs york ont ot 
ie a : ratios : Fae 4 A eten 
aap Se ee Om do eee pT a3 oe ee ew ie, ee Became ow: ey a oe hs Noy, et fa} 
Btovhes ont cel worn beta etd SHOW Wo. ' sects mysae Seed sad 
7 . re ee ee 4 ee a a oR 
Mises tact mersvant giisisinca gefigod ‘to xod 





igpa 2 of Ostd agou 2 dys Suita belirticad cats of 





waersd oma off to aolated aimbrintaes ,sowit: eas 








Ri dows se sit eatt oft oe 


ritioM you ,atushbasted ork 


Soros 





Page 3S. 


was sick in bed. There is uo testimony that connects 
her in any way with the possession of the intoxicating 
liquor, aside from the fact that she was employed by the 
Defendant Barger as his cook and housekeeper. At the 
time of the search of the houseboat, the befendant Berger 
was not present, but on the trial of the case, he admitted 
that the home brew was his, that he thought he had a right 
to make it, but that he did not sell it. 

The Plaintiffs in Error sued out their Writ of 
Error to the Suprem Court, complaining that their 
constitutional rights had been invaded. The Supreme Court, 
in the case of The People vs. Bird, 355 Illinois 447, 
transferred the case to this Court, for the reason that no 
constitutional questions were involved in the case. 

Before the case was ealled for trial in the 
County Gourt of Fope County, the Lefendants made a motion 
to quash the search warsent and suppress the evidence, for 
the reason that Way Barger, the wife of William Barger, 
was not a competent person to sign the complaint for a 
search warrant. Also that the search was made in the night 
tine, and that the warrant was only signed by one Justice 
of the Peace, and to make the warrant legal, it should have 
been signed by two Justices of the Peace. This motion was 
overruled by the Court, and such ruling is now urged as 
error in this Court. The Plaintiffs in Error are in no 
position to urge these questions as error, for the record 
shows no objection or exceptions to the ruling of the Court 
on this motion, and unless the record does show an exception 
has been preserved on 2 preliminary motion, it will not be 
considered by this Court cn appeal or Writ of Error.... 
The People vs. Hyman Levin, 318 Illinois 227. The People vs. 
Gabrys, 529 Illinois 101. Renfrow vs. Anthony, 253 
Appellate 116. 
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It is also urged by the Plaintiffs in error 
that the finding of the Court is contrary to the evidence. 
We are of the opinion that the evidenee sufficiently shows 
that the Defendants, William Barger and Dewey Bird, are 
guilty of violating the Tllinois Prohibition Act, as found 
by the Court, and the judgment as to them should be 
sustained. The only svidencse against Ruby Monline is that 
she was present at the time the search warrant was served, 
but was sick in bed, and shows no connection with her 
having had anything to do with the possession or sale of 
this intoxicating liquor. We are of the oninion that the 
evidence as shown by this record is net sufficient for the 
Court to find Ruby Mouline guilty of possession of 
intoxicating liquor, ii violation of the Illinois 
Prohibition Law. 

The judgment of the County Court of Pope County 
is hereby affirmed as to the Defendants, Dewey Bird and 


William Barger, ard reversed as to the Defendant Ruby Mouline. 
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